





On October 29, 2020, plaintiff filed a motion for leave to file notice of
supplemental authority “addressing a recent decision of the United States Government
Accountability Office that is directly relevant” to this case. ECF No. 44.

For the reasons set forth below: (1) plaintiff’s motion for leave to file notice of
supplemental authority, ECF No. 44, is DENIED); (2) plaintiff’s motion for judgment on
the AR, ECF No. 32, is DENIED; (3) defendant’s cross-motion for judgment on the AR,
ECF No. 38, is GRANTED:; and (4) intervenor-defendant’s cross-motion for judgment
on the AR, ECF No. 37, is GRANTED.

L. Background

A. The Solicitation

On July 1, 2019, the United States Department of Energy (DOE) issued a
solicitation for a single award, indefinite-delivery, indefinite-quantity (IDIQ) contract for
“Legacy Management Support Services (LMS)” conducting “post-closure site
operations” “for protection of human health and the environment” at sites “associated
with the legacy of the Cold War.” ECF No. 27-3 at 1 (solicitation); ECF No. 27-7 at 114
(amended solicitation); ECF No. 27-6 at 120 (amended solicitation statement of work).
The DOE anticipated awarding a five-year contract under which task orders would issue
that could last for up to three years beyond the ordering period, with a minimum
anticipated contract amount of $500,000, and a maximum of $1 billion. See ECF No. 27-
7 at 114.

The solicitation specified both proposal preparation instructions and evaluation
factors. See id. at 211-13; 218-23. The proposal preparation instructions were contained
in Section L, titled Instructions, Conditions, and Notices to Offerors, and noted that
“[p]roposals are expected to conform to all solicitation requirements and the instructions
in this Section L.” Id. at 197, 205. It further clarified that “[t]hese instructions are not
evaluation factors. Evaluation factors are set out in Section M, Evaluation Factors for
Award, of this solicitation. However, failure to provide the requested information may
make an Offeror ineligible for award or adversely affect the Government’s evaluation of
an Offeror’s proposal.” Id. at 205.

Offerors were to include a separate technical proposal and price proposal. See id.
at 205-06. In their technical proposals, offerors were to address each of four factors: (1)
technical and capabilities approach; (2) management approach; (3) teaming approach;
and (4) past performance. See id. at 211-14. Relevant to this protest, within the technical
and capabilities approach, Section L instructed offerors to “demonstrate the extent of
skills, knowledge and experience resident within the company personnel (key and non-
key personnel) who have performed work within a similar environment and that is
relevant to the IDIQ Statement of Work.” 1d. at 212. Likewise, as to offerors’ corporate
management, Section L directed offerors to “demonstrate the extent of skills, knowledge,
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and experience resident across the corporate management who has performed oversight
and integration of contracted services within a similar environment and that is relevant to
the Statement of Work.” Id.

Pursuant to Section M, titled Evaluation Factors for Award, the DOE planned to
evaluate offerors’ proposals to determine “the best value to the Government” by first
having a source evaluation board (SEB) review and evaluate the technical proposals. Id.
at 218. Following this initial evaluation, a designated source selection authority was to
select an offeror for contract award. Id. at 219. “[T]he evaluation factors for the
Technical Proposal, when combined, [were] significantly more important than the
evaluated price.” Id. at 218. Within the technical proposal, the technical and capabilities
approach was to be “significantly more important than all other technical proposal factors
... combined.” Id. Section M informed offerors that a proposal would be deemed
unacceptable “if it [did] not represent a reasonable initial effort to address itself to the
essential requirement of the solicitation, or if it clearly demonstrate[d] that the offeror
[did] not understand the requirements of the solicitation or if it [did] not substantially and
materially comply with the proposal preparation instructions” of the solicitation. Id. at
219.

The solicitation provided that the SEB was to evaluate technical proposal factors
one through three using adjectival ratings of outstanding, good, acceptable, marginal, and
unacceptable. See id.; id. at 222 (defining each of the adjectival ratings). Factor four,
past performance, was evaluated on a scale of significant confidence, satisfactory
confidence, neutral, and little confidence. See id. at 223. Evaluators reviewing the
technical and capabilities approach were looking for:

[T]he extent to which the implementation of the approach demonstrates a
thorough understanding of the objective, scope, and intent of the
requirement; the skills, knowledge and experience, including the ability to
integrate the contracted services, that contractor personnel and corporate
management possess; and the extent to which the approach ensures quality
services and quality work products.

Id. at 220. In arriving at their “overall adjectival rating for a factor,” the SEB assigned
strengths and weaknesses to the proposal using the following descriptions:



Significant Strength Is an aspect of an Offeror’s proposal that has merit and significantly
' exceeds specified performance or capability requirements in way that
will be advantageous during contract performance and that will be

very low risk to the Government,

Strength Is an aspect of an Offeror’s proposal that has merit and exceeds
specified performance or capability requirements in way that will be
advantageous during contract performance and that will be low risk
the Government.

Weakncss Mecans a flaw in the proposal that inereases the risk of unsuccessful
contract performance.

Significant Weakness Means, in the proposal, there is a flaw that appreciably increases the
risk of unsuccessful contract performance.

Deficiency Is a material failure of a proposal to meet a Government requirement
or a combination of significant weaknesses in a proposal that
increases the risk of unsuccessful contract performance to an
unacceptable level.

*¥]t is possible for the Government to find the proposal “acceptable™ without attributing any of the definitions above

(e.g. Significant Strength, Strength, Weakness or Significant Weakness) to the findings. Findings may simply

cxplain how the Government perceived Contractor met the requirement. Likewise, an observation may also be made

about the proposal that merely express a finding without affecting a rating*®*

Id. at 221-22. The solicitation further defined the adjectival ratings, which were to be
“used by the Government as a guide in assigning the overall rating” for the technical

proposal factors, as follows:




Id. at 222.

The final evaluation factor, price, was not assigned an adjectival rating, but the
“proposed total price for each year [would] be evaluated to determine whether the total
IDIQ price for work on government facility is fair and reasonable.” Id. at 221. The
solicitation clarified that the DOE would “only evaluate the labor categories proposed
based on the labor categories provided in the solicitation.” Id. It further noted that, while
the DOE was “more concerned with obtaining a superior technical proposal than making
award at the lowest evaluated price,” it would not “make an award at a price premium it
consider[ed] disproportionate to the benefits associated with the evaluated superiority of
one Offeror’s technical and management proposal over another.” Id. at 218. The
solicitation anticipated that the “closer or more similar in merit that Offerors’ technical
proposals [were] evaluated to be, the more likely the evaluated price may be the
determining factor in selection for award.” Id.

B. Proposals and Award

The DOE received five proposals in response to the solicitation, all of which it
evaluated and found to be complete and accurate proposals. See ECF No. 27-12 at 766-
67 (source selection decision memorandum). The members of the SEB each
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