In the United States Court of Federal Claims

OFFICE OF SPECIAL MASTERS
No. 17-0028V
Filed: March 12, 2018
UNPUBLISHED

ELLEN SNYDER, . : . .
Special Processing Unit (SPU); Joint

Stipulation on Damages; Influenza
(Flu) Vaccine; Guillain-Barre
Syndrome (GBS)

Petitioner,
V.

SECRETARY OF HEALTH AND
HUMAN SERVICES,

Respondent.

Lawrence R. Cohan, Anapol Weiss, Philadelphia, PA, for petitioner.
Darryl R. Wishard, U.S. Department of Justice, Washington, DC, for respondent.

DECISION ON JOINT STIPULATION?

Dorsey, Chief Special Master:

On January 9, 2017, petitioner filed a petition for compensation under the
National Vaccine Injury Compensation Program, 42 U.S.C. §300aa-10, et seq.,? (the
“Vaccine Act”). Petitioner alleges that she suffered Guillain-Barre Syndrome as a result
of an influenza vaccine received on September 24, 2015. Petition at 1-4; Stipulation,
filed March 12, 2018, at § 4. Petitioner further alleges that the vaccine was
administered in the United States, she suffered the effects of the injury for more than six
months, and there has been no prior award or settlement of a civil action for damages
as a result of her condition. Petition at {1 3, 22-24; Stipulation at 1 3-5. “Respondent
denies that the flu vaccine caused petitioner to suffer from GBS or any other injury. ”
Stipulation at | 6.

Nevertheless, on March 12, 2018, the parties filed the attached joint stipulation,
stating that a decision should be entered awarding compensation. The undersigned

1 Because this unpublished decision contains a reasoned explanation for the action in this case, the
undersigned intends to post it on the United States Court of Federal Claims' website, in accordance with
the E-Government Act of 2002. 44 U.S.C. § 3501 note (2012) (Federal Management and Promotion of
Electronic Government Services). In accordance with Vaccine Rule 18(b), petitioner has 14 days to
identify and move to redact medical or other information, the disclosure of which would constitute an
unwarranted invasion of privacy. If, upon review, the undersigned agrees that the identified material fits
within this definition, the undersigned will redact such material from public access.

2 National Childhood Vaccine Injury Act of 1986, Pub. L. No. 99-660, 100 Stat. 3755. Hereinafter, for
ease of citation, all “8” references to the Vaccine Act will be to the pertinent subparagraph of 42 U.S.C.
§ 300aa (2012).



finds the stipulation reasonable and adopts it as the decision of the Court in awarding
damages, on the terms set forth therein.

Pursuant to the terms stated in the attached Stipulation, the undersigned
awards the following compensation:

1. Alump sum of $243,254.15, which amount represents compensation
for first year life care expenses ($36,882.35), lost earnings
($31,371.80), and pain and suffering ($175,000.00), in the form of a
check payable to petitioner; and

2. An amount sufficient to purchase the annuity contract described in
1 10 of the Stipulation, paid to the life insurance company from
which the annuity will be purchased.

Stipulation at 8. These amounts represent compensation for all items of
damages that would be available under 42 U.S.C. § 300aa-15(a).

The undersigned approves the requested amount for petitioner's compensation.
In the absence of a motion for review filed pursuant to RCFC Appendix B, the clerk of
the court is directed to enter judgment in accordance with this decision.?

IT 1S SO ORDERED.

s/Nora Beth Dorsey
Nora Beth Dorsey
Chief Special Master

3 Pursuant to Vaccine Rule 11(a), entry of judgment can be expedited by the parties’ joint filing of notice
renouncing the right to seek review.



IN THE UNITED STATES COURT OF FEDERAL CLAIMS
OFFICE OF SPECIAL MASTERS

)
ELLEN SNYDER, )
)
Petitioner, )
V. )
) No. 17-28V
SECRETARY OF_HEALTH ) Chief-SpeciaI Master Dorsey
AND HUMAN SERVICES )
)
Respondent. )
) i
STIPULATION

The parties hereby stipulate to the following matieizrs :

1. Ellen Snyder; petitioner, filed a petition for. vacé:’cin'e_ compensation under the National
Vaccine Injury Compensation Program, 42 U.S.C. §§ 301?)&3—1.0 to-34 (the “Vaccine Program™).
The petition seeks compensation for injuries allegedly relfat_ed_- to petitioner’s receipt of the.
influenza-(*flu™) vaccine, which vaceine is contained in tihe"Vacc:ine Injury Table (the “Table™),
42 CFR. § 100.3 (a). !

2. Petitioner received the flu vaccine on or ab‘ou_t.éSeptcmber- 24,2015:

3. The vaccination was administered within the Lé]nited States,

4. Petitioner allegés that she suffered from Guil-leéin-.Barre Syndrome (“GBS”) as a result
of receiving the flu vaccine, and further alleges that she eéxp‘eri'enced_ the residual effects of this.
condition for more than six months. |

5. Petitioner represents that there has been no prmr award or settiement of a civil action
for damages- on her behalf as a resulf of her condition. !

6. Respondent denies that the {lu vaccine caused'épetit_'ioner to suffer fr@m_ GBS or any

other injury.



7. Maintaining their above-stated positions, the parties nevertheless now agree that the.
issues between them shall be setiled and that a decision stixoulcl be entered awarding the
compensation described in paragraph-8 of this S_tipulationé_.

8. As soon as praclicable after an entry Qf‘ju_d_g_meé‘:nt reflecting a decision consistent with
the terms of this Stipulation, and after petitioner has ﬁl’edé‘-a’nf election to receive compensation
putsuant to 42 U.S.C. § 300da-2 lj(a)(_l-),'the' Secretary of Iz-Ieal.th and Human Services will issue
the fo‘l'l'(')wing' vaceine compensation payments;

a. A lump sum of $243,254.15 which amount repéresents compensation for first year life

care expenses ($36,882.35), lost earnings ($31,371.80), and pain and suffering

($175,000.00), in the form of a check payable to Qetition'er;_ and

b. An amount sufficient to purchase the annuity céon"trdct described in paragraph 10,

below, paid to the life insurance company from whlch the annuity will be. purchased

(the “Life Insurance Company™). :

9.- The Life Insurance Company must have a miniimum of $250,000,000 capital and
siirplus, exclusive of any maritatory security valuation reés"erv'e. ‘The Life Insurance Cotipany
must have one of the following ratings from two of the f(gllowin'g raling organizations:

a. AM. Best Company: A++, A+, A+g, A+p, AT, or Ats;

b. Moody’s Invesior Service Claims Paying i{ating: Aa3, AaZ, Aal, or Aag;

. Standard and Poor’s Corporatlon Tnsurer Clalms-Paylng Ability Rating: AA-,
AA, AA+, or AAA;

d. Fitch Credit Rating Comipany, Insurance Company Claims Paying Ability Rating:
AA-, AA, AA+ or AAA. |

108. The Secretary of Health and Human Se’r’vicesé agrees to purchase an-annuity contract
from the Life Insurance Company forihe benefit of p‘etitiébher,__Ellen Snyder, pursuant to which
the Life Insurance Coimpany will agree to make paymentfs periodically to petitioner as follows:

a. For future unreimbursable Medicare Supplem%en‘t Plan F, Medicare D, Lyrica, and
Duloxetine expénses, beginning on the first anniversaty of the date of judgment, an



annual amount of $3,837.60 paid for the-.remaindeér- of_-pe_ﬁl_ioner_’s life, increasing at the
tate of five percent (5%), ¢ompounded-annually fr"om the date of judgment.

b. - For future unreimbursable Aspirin, Gym, Scooter Cane, Adaptlve Equipment, Water
Shoe, and Life Alert expenses, beginning on the first anniversary of the date of judgment,
an annual amount of $1,244.66 to be paid up to the anniversary of the date of judgment in
year 2022, Then, on the anniversary of the date. of judgment in year 2022, a lump sum of
$1,266.23. Thereafier, beginning on the anniversary of the date of judgment in year
2023, an annual amount of $1,248.97 to be paid for the remainder of petitioner’s life, all
amounts increasing at the rate of three percent (3 %) compounded anmuall y from the: dale
of judgment. ;
c. For future unreimbursable Home Health expenses beginhing on the first anniversary
of the date of judgment, an arinual amount of §11 7‘00 00 to be paid up to the anniversary
of the date of judgment in year 2026, Thereafter, begmnmg on the anniversary of the
date of judgment in year 2026, an annual amount of $23,400.00 to be paid for the
remainder of petitioner’s life, all amounts 1ncreasmg al the rate of three percent (3 %);
compounded annually from the date of Judgmenl
At the sole discretion of the Secretary of Health and Hun-;lan. Services, the periodic payments set
forth in paragraph 10-above may be provided io 'pet'itionefr' in monthly, quarterly, annual.or other
installmenis. The “annual amounts” set forth above.:des_eiribe. o‘n'ly the iotal yearly sum to be paid
to petitioner and do not require that the payment b_e.madei in one annual installment. Petitioner
‘will continue to receive the annuity payments from the L1 fe Insurance Company only so long as.
she, Ellen Snyder, is alive at the time that a particular pa)fr.ment is due. Written notice shall be
provided to the Secretary of Health and Human Services i'and the Life Insurance Company within
twenty (20) days of Ellen Snyder’s death.
L. The annuity contract will be ewned solely and exclusively by the Secretary of Health
and Human Services and will be purchased as soon as pr:;ctieable following, the entry of a
judgment in conformity with this Stipulation, The partieé-_stipulate--and. agree that the Secretary
of Health and Human Services and the United States of .'Afmeriea- are not responsible for the

payment o[ any-sums other than the amounts set forth in -f_)aragrap_h & herein and the amounts’

awardgd pursuant to paragraph 12 h’er'_eﬁ12 and that they do not guarantee or insure any of the



future annuity payments. Upon the pu_r_ch_ase of the an_nuiéfty contract, the Secretary of Health and
Human Services-and the United States of America _'are.rel'éeased'fr_om.any and all obligations with
regpect to future annuity payments. |

12. As'soon as practicable after the entry of j’udgr_éilent- on entitlement in this.case, and
after petitioner has filed both a proper and iimely el"ectio‘né o-Teceive compeiisation pursuant to
42 U.S.C: § 300aa-21(a)(1), and an application, the .parﬁeéis.will subrnit to further proceedings
before the special master to award reasonable attorheys’ ié"ees and costs incurred in proceeding
upon this. petition. |

13. Petitioner and her attorney represent that they have-identified to respondent all
known sources of payment for items or services for Whi[_:i’l the Program is not primarily liable.
under 42 U.S.C. .§ 300aa-15(g), including State c‘ompenséation programs, insurance policies,
Federal or State health benefiis programs (other than T_itlée_XIX of the Social Security Act
(42 0.5.C: § 1396 et seq.)), or entities that provide h'eal_thé services on-a pre-paid basis.

14, Payments made pursuant to paragraph 8 and any amounts awarded pursuant to
paragraph 12 of this Stipulation will be made in accor.danéce with 42°U.S.C. § 300aa-15(i),
subject to the availability of su"fﬁcieni'statutopy funds.

15. The parties and their attorneys further agree and stipulate that, except for any award
forattorneys’ lees and litigation costs, and past unreimblérsable- expenses, the money provided
pursuant o thig Stipulation either immediately or as part of the annuity contract, will be used
solely for petitionet’s benefit as contemplated by a strict _éconstruc'_ti_oil of 42 U.S.C. §8 300aa-
15(a)-and (d), and subject to the conditions of 42 U.S.C. §§ 300aa-15(g) and (h).

16. Inreturn for the payments described in para_géraphs 8 and 12, petitioner, in her

individual capacity, and on behalf of her heirs, e_xec_utors_i_ administrators, SUCEessOTs OT assigns,



does forever irrevocably and unconditionally release, -ac_qé;i_t and discharge the United States and
the Secretary of Health and Human Services from any and all actions or causes of action
(including agreements; judgments, claims, damages, 10ss of services, expenses and all demands,
of whaiever kind or nature) that have been brought, cou’l'dz have been brought, of could be timely.
brought in the Court.of Fedetal Claims, under the Na‘tion:—éil Vaccine Inju'ry-'COmpens'ation.
Program, 42 U.S.C. § 300 aa-10 et seq., on account of; orm any way growing out of, any and all
known or unknown, suspected or unsuspected personal in%j_uri'es to or death of petitionier resultin 8.
from, or alleged to have resulted from, the flu vace inationé administered on or about Septémber
24, 2013, as alleged by petitioner in-a petition for vaccineé compensation filed on or about
January 9, 2017, in the United States Court of Federal .C_-_lz%l_ims as petition No. 17-28V.

17. If petitioner should die prior to éntry of jud g-nélent, this:agreement shall be voidable
upon proper notice to the Court on behalf of eithér or'boﬂ?j of the parties.

18. If the special master fails to issie a decision m complete conformity with the terms
of this Stipulation or if the Court of Federal Claims fails 1.0 enter judgment i conformity witha
decision that is.in co_mp_lete--confor_.mity_ with the terms of ﬂns Stipulation, then the parties’
settlement and this Stipulation shall be voidable at -the-soIée discretion of either party.

19. This Stipulation expresses a full and c_o_mpleté negotiated seftlement.of liability and
damaggs clainied under the National Childhood Vaceine InJ ury Act of 1986, as amended, except

as otherwise noted in paragraph 12 above. There is abs_oléutely no agreement on the part of the
‘parties hereto to make any payment orto d6.any act or 1h1ng other than is herein expressly stated
and clearly agreed to. The parties further agree and un'deré-stand that the award described in this

Stipulation may reflect a compromise of the parties’ respe’jcti ve positions as to Hability and/or



amount of damages, and further; that a change in the n_atuére-_-of-th_e injury or condition or in the
itemsof comp‘ensaﬁon sought, is not grounds to modify or revise this-ag_reement-.

20, Petitioner hereby authorizes respondent fo disiclose_documen’ts filed by petitioner in
this case consistent with the Privacy Act and the roufine til_s'es described in the National Vaccine
Injury Compensation Program System of Records, No. 09- 15-0056.

21. This Stipulation shall net be construed as an.édmi’sjsibn by the United States or the
Secretary-of Health and Human Services that the fla va'ccéine caused petitioner’s GBS or any
other inj ury. !

22. ‘All rights-and obligations of petitioner h‘ereurgdjer shall apply equally fo petitioner’s
heirs, executors, administrators, successors, and/or a‘ssig_n?s‘.

END OF STIPULATION

— e, e, e



Respectfully submitted,

ER.C N,
DAVID J. CARNEY, ESQ.
ANAPOL WEISS
One Logan Square
130 North |82u Street, Suite 1600
Philadelphia, PA 19103
Tel: (215) 735-3770

Division of Injury

Compensation Programs

Healthcare Systems Bureau

U.S. Department of Health

and Human Services

5600 Fishers Lane

Parklawn Building, Mail Stop 11C-26
Rockville, MD 20857
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THE ATTORNEY GENERAL:

‘CATHARINE E. REEVES

Deputy Director
Torts Branch

Civil Division

U.S. Department of Justice
P.O. Box 146

Benjamin Franklin Station
Washington, DC 20044-0146

ATTORNEY OF RECORD FOR
RESPONDENT:

DARRYL R. WISHARD
Senior Trial Attorney

Torts Branch

Civil Division

U.S. Department of Justice
P.O. Box 146,

Benjamin Franklin Station
Washington, DC 20044-0146
Tel: (202) 616-4357




