In the Anmited States Court of Federal Claims

OFFICE OF SPECIAL MASTERS
Filed: June 19, 2018
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MERRILL SCHUMACHER, UNPUBLISHED

Petitioner, No. 16-1721V
V. Special Master Gowen

SECRETARY OF HEALTH
AND HUMAN SERVICES,

Joint Stipulation; Influenza (“Flu”);
Brachial Neuritis.

Respondent.

* * * * * * * * * * * *
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William Cochran, Black McLaren, et al, PC, Memphis, TN, for petitioner.
Colleen Hartley, United States Department of Justice, Washington, DC, for respondent.

DECISION ON STIPULATION!

On December 30, 2016, Merrill Schumacher (“Petitioner”) filed a petition for
compensation pursuant to the National Vaccine Injury Compensation Program.? Petitioner
alleged that she suffered from brachial neuritis and other injuries as a result of an influenza
vaccine administered on or about October 23, 2015. Petition at Preamble; Stipulation at | 4.

On June 19, 2018, the parties filed a joint stipulation (“Stipulation”) in which they stated
that a decision should be entered awarding compensation to petitioner. ECF No. 44. Respondent
denied that the influenza immunization is the cause of petitioner’s alleged brachial neuritis or
any other injury and further denied that petitioner’s alleged current disabilities are a sequela of a
vaccine-related injury. 1d. at § 6.

! pursuant to the E-Government Act of 2002, see 44 U.S.C. § 3501 note (2012), because this decision contains a
reasoned explanation for the action in this case, | intend to post it on the website of the United States Court of
Federal Claims. The court’s website is at http://www.uscfc.uscourts.gov/aggregator/sources/7. Before the decision
is posted on the court’s website, each party has 14 days to file a motion requesting redaction “of any information
furnished by that party: (1) that is a trade secret or commercial or financial in substance and is privileged or
confidential; or (2) that includes medical files or similar files, the disclosure of which would constitute a clearly
unwarranted invasion of privacy.” Vaccine Rule 18(b). “An objecting party must provide the court with a proposed
redacted version of the decision.” Id. If neither party files a motion for redaction within 14 days, the decision
will be posted on the court’s website without any changes. Id.

2 The National Vaccine Injury Compensation Program is set forth in Part 2 of the National Childhood Vaccine
Injury Act of 1986, Pub. L. No. 99-660, 100 Stat. 3755, codified as amended, 42 U.S.C. 88 300aa-1 to -34 (2012)
(\Vaccine Act or the Act). All citations in this decision to individual sections of the Vaccine Act are to 42 U.S.C.A. §
300aa.



Maintaining their above-stated positions, the parties nevertheless now agree that the
issues between them shall be settled and that a decision should be entered awarding
compensation to petitioner according to the terms of the joint stipulation attached hereto as
Appendix A.

The joint stipulation awards:

1) A lump sum of $150,000.00 in the form of a check payable to petitioner,
representing compensation for all damages that would be available under 42
U.S.C. § 300aa-15(a).

I find the stipulation reasonable and | adopt it as the decision of the Court in
awarding damages, on the terms set forth therein.

Accordingly, the Clerk of the Court SHALL ENTER JUDGMENT in accordance with
the terms of the parties’ stipulation.?

IT IS SO ORDERED.
s/Thomas L. Gowen

Thomas L. Gowen
Special Master

3 Pursuant to Vaccine Rule 11(a), entry of judgment is expedited by the parties’ joint filing of notice renouncing the
right to seek review.
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|INTHE UNITED STATES COURT OF FEDERAL CLAIMS
OFFICE.OF SPECIAL MASTERS.

. }
MERRILL SCHUMACHER, )
)
Petitioner, 3 No.16-1721V (ECF)
) Special Master Gowen
V. )
)
SECRETARY OF HEALTH AND )
HUMAN SERVICES, ¥
)
Respondent. J
)

'STIPULAT.IQI\%I

The parties hereby stipulate to the following matiters":

1. Petitioner, Merrill Schumacher, filed a_.peti:tion for vaccine compensation under the
National Vaccine Injury Compensation Programi, 42 USC § 300a2-10 to 34 (the “Vaccine
Program™). The pefition secks compensation. for inj u_ri.%s_ allegedly related to petitioner’s. receipt
of the influenza (“flu”) vaccine, which vaceine is .cméataine.d in the Vacsine Tnjury Tabie (the
“Table™), 42 CF.R. § 100.3 (a).

2. Petitioner received a flu vaccine on or about é)ctbber 23, 2015,

3. The Vvaccine was administéred within the Uniited States..

4. Petitioner allegés that she suffered b'rachiial neuritis as a consequence of the flo
immunization she received on or about October 23, 201%5_-, and further alleges that she suffered the
residual effects of this injury for more than six months.

5. Petitioner represents that there has been no ér_ior--award. or settiement of a civil detion

for damages on her behalf as & result of her condition.
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6. Respondent denies that the flu Vaccine--causeid petitioner’s alleged brachial neuritis or

any other injury and further denies that her alieged curreént disabilities are a sequela of a vaceine-
related. injury.

7. Maintaining their above-stated positions,. the';__parties ‘nevertheless now agree that the
jssues between them shall be settled and that a deé:_isi_on should be entered awarding the
compensation described in paragraph 8 of this -S_tipulatio}a.

8. -As soon as practicable after an entey of jud'gré:_lent reflecting a decision consistent with
the terms of this Stipulation, and- afler pe_titi'on‘er_ hasft'élcd an-gfection to receive compensation
pursuant to 42 U.S.C..§ 3002a-21(a)(1 ), the Secretary of ii'-lea’lth and Human Services will issve the
following vaccine: compensation payinint! ;

A lump sum of $150,000.00 in the form of & check payable to petitioner,

representing compensation for all damages that woiild be available unider 42 U.S.C,
§ 300aa-15(a). :

‘9, As.soon as practicable after the entry of judgzinent-on entitlemett in this case, and after
petitioner has filed both a proper and timely election to re?sei?c-compehsaﬁdn purstantto42U.8.C.
§ 3008a-21(a)(1), and an application, the parties will %n’bmit ia further proceedings before the
special master to award m'aé’oﬁablc attorneys’ fees and costs. incurred in ‘proceeding upon this
petition. ;

10. Petitioner:and her attorney represent that thcy have identified 1o vespondent all known
sources of payment for items or services for which the%Pro'gram is not primarily liable under 42
U.8.C. § 300aa-15(g), including State cOmpcns&tiGn.proémmsg insurance policies, Federal or State
health benefits programs {other than Title XIX of the éocial.'Secur;ify'Act (42 U.8.C. § 1396 et

seq.)), or entities that provide health services on a prepajd basis.

:
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11. Payment made pursuant to paragraph 8 of ti?ts Stipulation and any amounts awarded
pursusnt to paragraph O will'be mads 1 .aceordance w;th42 YB.C. § _30éaa.-ﬁl 5(3}; subject 10 the
availability of sufficient statutory funds:

12. The parties and their attorneys further ag_reé and stipulate that, except for any award
for attorneys™ fees and litigation costs, and past unr_eiimburs_ed_ expenses, the: money provided
pursuart to this Stiputation will be used solely for the t;_eneﬁt of petitioner as contemplated by a
strict construction of 42 U.S.C.§ 300aa-15(a) and (d), and subject to the conditions.of 42 US.C. §

300aa-15(g) and (h).

13. In return for'the payments described in paragraphs 8 and 9, petitianer, in her individual

capacity, and on behslf of her heirs, executors, admiinistratcrs,' successors, and assigns, does
forever irrevocably and unconditionally felease, ac,qu:t and discharge the United States and the
Secretary of Health and Human Services from any and all actions or causes of action (including
agreements, judgments, claims, damages, loss Of-iscr_vicg}'s, expenses and all demands of whatever
kind or nature) that have been brought, conid have beené;bmught,_'or conid be timely brought in-the
United States Court of Federal Claims, under the Na’.t'io'réai Vaceine Injury Compensation Program,
42 13.8.C. § 3002210 et seq., on account of, or in any év’ay growing out of, any and all known or
‘unknown, suspected or unsuspected personal injuries tg or death 'of‘ petitioner resulting from, or
atleged to have resuited from, the flu vaccination a‘dmiini'stered on or about October 23, 20135, as.
alleged by petitioner ira petition for vaccine cbmpensaétion filed an or about December 30, 2016,
in the United States Court of Federal Claims as petitio‘rxéNn. 16-1721V.

14. 1f petitioner should die prior to entty of __ji.édgment, this agreement shall bé voidable

upon proper notice to the.Court on behalf of either or b;bth_.af the parties.
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|5, If the spectal master fails to issue a deci_si_onif; in complete conformity with the terms of
:thi; Stipulation or if the United States Court cf.'-Fc_%I_cra[_Ciaim_s fails to enter judgment in
conformity with a decision that is in complete Gonformity with the terms of this Stipulation, then
the parties’ settlement-and this Stipulation shall be. voidé&ble_ at the sole discretion of either party.

16. This Stipulation expresses 2 full and comp%]e_te‘ negotiated settlement of liability end
damages claimed unider the National Childhood Vaccinge_ Injury Act-of 1986, as amended, except
as otherwise noted in paragraph 9 above. There is ai:i@solutcly- no agreement on the part of the
parties hereto to make any payment or do any act Or-th'irig ather than is herein expressly stated and
clearly agreed to. The parties further agree and undierstand.that the dward described in this
Stipulation may reflect a compromise of the parties’ %mspsctive positions as to liability and/or
amount of damages, and further, that a change in the éxature of the injury or condition ‘or in the
items of compensation sought, is not groundsto modif;{ or revise this agreement,

17. This Stipulation shall not be construed as an admission by the United Statés or the
‘Secretary of Health and Humanr Services that the flu '\ré.ccine. caused petitioner’s alleged brachial
neuritis or any other injury or any of her alleged curren_’ia disabilities,

18. "Alk rights and obligations of petitioner he!,;;cunder shall apply equally to petitioner’s
heirs, exécators, administrators; successors, and/or assiéns.

END OF STIPULATION
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Respectfully submitted,

PETITIONER:

Vol Sehrumachkan
MERRILL SCHUMACHER

ATTORNEY OF RECORD FOR
PETITIONER:

WILLIAM E. COCHRAN, JR.
BLACK McLAREN JONES
RYLAND & GRIFFEE

530 Oak Court Drive

Suite 360

Memphis, TN 38117

Tel: (901) 762-0535

AUTHORIZED REPRESENTATIVE OF
THE SECRETARY OF HEALTH AND
HUMAN SERVICES:

Ward Serenaen Lov

NARAYAN NAIR, M.D.”

Director, Division of

Injury Compensation Programs (DICP)
Healthcare Systems Bureau

U.S. Department of Health

and Human Services

5600 Fishers Lane

Parklawn Building, Stop-08N1468
Rockville, MD 20857
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AUTHORIZED REPRESENTATIVE
OFTTHE ATTORNEY GENERAL:

INE E. REEVES
De Director
Torts Branch
Civil Division
U.S. Department of Justice
P.O. Box 146

Benjamin Franklin Station
Washington, D.C. 20044-0146

ATTORNEY OF RECORD FOR
RESPONDENT:

Gt

COLLEEN C. HARTLEY
Trial Attorney

Torts Branch, Civil Division
U.S. Department of Justice
P.O. Box 146

Benjamin Franklin Station
Washington, D.C. 20044-0146
Tel: (202) 616-3644




