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OPINION
HORN, J.

The plaintiff, Mark V. Noffke, brought suit in the United States Court of Federal
Claims to recover funds for all four quarters of 2009, after the Internal Revenue Service
(IRS) determined that plaintiff was a responsible person to pay employment taxes for
BOOM,j.com, Inc. (BOOM,;j),! and “plaintiff paid the trust fund portion of the employment
tax for one employee for the first, second, third and fourth quarters of 2009 for BOOM,;.”
Mr. Noffke seeks the refund of the employment taxes paid, and the government has
counterclaimed for the unpaid portions of the assessments. A trial was held and post-
trial briefings on the legal and factual issues raised in the case were filed by both parties.
After a review of the trial testimony, the exhibits entered into the record, and the
submissions filed by the parties, the court makes the following findings of fact.

1 As the parties have stipulated, “BOOMj changed its name to ‘Beyond Commerce, Inc.’
in December of 2008, but continued to be referred to as ‘BOOMj and ‘Beyond
Commerce.” As the parties typically refer to the corporation as BOOM,;, the court also
does so in this opinion, unless quoting from a document or the trial transcript.



FINDINGS OF FACT

The plaintiff, Mark J. Noffke, has been a certified public accountant since 1980.2
At trial, plaintiff explained that:

I’m an accountant, CPA. I've been in the accounting industry since 1977.
I've run public companies. I've been involved with many types of
transactions, start-ups, but the majority of the start-ups I've been involved
with are companies that deal in the public arena. I've gone through a lot of
various transactions in the various businesses that we've dealt with.

In addition to being a certified public accountant, plaintiff testified that he also has been
the chief financial officer of a number of corporations.® Specifically, plaintiff testified: “I
was the chief financial officer for the forest division of Stone Container. That company
then was spun off in 1996 . . . and | was the CFO of the U.S Forest Industries. Their
revenue was around $300 million, about 600 employees throughout that region.” The
parties have stipulated that “[a]s CFO of U.S. Forest Industries from 1996 to 2002,
plaintiff's group was responsible for ensuring that employment taxes were deposited.” In
addition, plaintiff served as Chief Financial Officer of National Storm Management, and
the parties also have stipulated that “[a]s CFO of National Storm Management from 2004
and 2005, plaintiff had responsibility for ensuring that payroll taxes were paid.”

After serving as Chief Financial Officer of BOOM;,* plaintiff testified, “I've been the
chief financial officer of a company just recently that | resigned from, a company called
EFactor. And presently I'm the -- the chief financial officer of a company called Flying
Food Fare, Inc., which is an airline catering business based in Chicago.” In sum, plaintiff
testified that he has served as chief financial officer of seven different companies.
Regarding BOOM,j, the parties have stipulated that Mr. Noffke “became CFO and

2 The court notes that, although the parties have stipulated that Mr. Noffke has been a
certified public accountant since 1980, during the trial, Mr. Noffke testified that he has
been a certified public accountant “since 1981,” and, as of 2016, that he had been in the
accounting business for “a little bit more” than thirty years,” which is inconsistent with his
testimony that he has “been in the accounting industry since 1977.” Although the fact that
Mr. Noffke is a certified public accountant is relevant to the court’s determination, as are
his years of experience, neither the precise year he was certified as a public accountant,
nor the exact number of years he has been involved in the accounting industry are
important.

3 Although not discussed at trial, the parties also have stipulated that “Plaintiff has an
accounting bachelors’ degree and has taken post-graduate management courses at
Northwestern University [sic] and Emory University’s business schools.”

4 As discussed further below, after BOOMj ceased operations in 2009, a subsidiary of
BOOM,j, Kaching Kaching, Inc., purchased certain assets of BOOM; for 20.8% of the
shares of common stock of Kaching Kaching, Inc., and plaintiff became the Chief
Financial Officer of Kaching Kaching, Inc.



executive vice-president of BOOMj.com, Inc., an online services company aimed at baby-
boomers in 2007.” (internal reference omitted). Regarding the beginning of his
employment, Mr. Noffke testified at trial on cross-examination:

Q. Now, you -- when BoomJ began, came into existence, you were one of
the original members of the executive team; is that right?

A. That’s correct.

Q. And Mr. McNulty was as well.

A. That's correct.

Q. But was Mr. -- you were -- you were issued stock; is that right?
A. At a point in time, correct.

Q. Okay. At the beginning of the company’s existence.

A. That's correct.

In response to the question on cross-examination, “when you took on this -- this role as
CFO of -- of BoomJ, did you understand that that was a potential -- that -- that a role such
as that could carry a potential personal liability should there be nonemployment --
nonpayment of employment taxes?” Mr. Noffke answered: “Yes, | did.”

Regarding the formation of BOOM,;, plaintiff testified:

BoomJ was formed in 2006 as an offshoot of a company called Financial
Media Group. The company was a private company until 2007 when it did
what was called a reverse merger[’] with -- with what's called a shell
company. A shell company is a company that is set up for public reporting.
It's gone through the SEC. It has received the various blessings that it can
be a publicly reporting company which requires three years of audited
financial statements and various disclosure documents on a business plan.
Well, this company had basically come into what was called a shell status,
did not have any liabilities on it. And what we did is we exchanged stock
within BoomJ for the stock of this public entity. This entity, then we changed
its name then to BoomJ, and then further changed it to a company called
Beyond Commerce.

Mr. Noffke testified that “[i]nitially | owned a million shares of Boomd as the private
company. That was then converted into -- it was a reverse merger of 2.02, so converted
into 2,200,000 shares. . . ."

5 Mr. Noffke subsequently testified that “[t]he reverse merger took place sometime during
the period of -- of 2007.”



Explaining the relationship between the various entities, Mr. Noffke testified that:

Beyond Commerce is the public vehicle that was the trading vehicle where
the stock was. BoomJ.com is a subsidiary 100 percent owned by Beyond
Commerce. Beyond Commerce actually owned 100 percent of Local Ad
Link, the | Supply company,[®] and two other facilities or entities. But the
ultimate parent was Beyond Commerce that owned all these other various
companies.

Mr. Noffke served as Chief Financial Officer of BOOM);j, Beyond Commerce, and Local Ad
Link. Mr. Noffke testified that he was “secretary-treasurer at a point in time” of BOOM);
and the various entities. In response to the question: “Were you executive vice president
and chief financial officer of each of those entities?” Mr. Noffke replied:

| was most likely the treasurer-secretary of each one of those entities not
necessarily the CFO, but that legal capacity.

Q. Were you -- were you CFO of any of these entities? | thought --

A. | don’t believe there was a CFO for those positions, and we were just --
again, these were legal entities, and so whatever legal entity it required,
that's what position | was for that. Again, being Beyond Commerce and CFO
of the holding company and owning 100 percent of the stock of each one of
these.

Q. So you were CFO of Beyond Commerce, and were you CFO of BoomJ
as well?

A. That’s correct.

Q. Okay. And then for Local Ad Link and | Supply, you’re just saying you
don't know what was legally required for them --

A. Whatever was legally required, whether it was a treasurer or just -- | was
either treasurer or secretary of that -- of those entities.

Q. What about executive vice president? Were you executive vice president
of any of those entities?

A. Not to my knowledge.

Robert McNulty started BOOM;j, and testified that, initially, he served as “the
chairman of the company, nonexecutive chairman.” Mr. McNulty explained that in his role
as nonexecutive chairman, “[p]rincipally | worked on the side of the business which was
the business strategy, business model, and, you know, the direction of the company from

6 The name of the entity is iSupply.



that standpoint, and then raising capital for the company.” Mr. McNulty testified that
“George Pursglove was the CEO, and Mark Noffke was the CFO” of BOOM,j. Mr.
Pursglove testified that he was the Chief Executive Officer and President of BOOM;j. Mr.
Pursglove also testified that he formed BOOM;j with Mr. McNulty and “the first file | set up
on BoomJ was October 1st, 2006.” Ultimately, Mr. McNulty became Chief Executive
Officer of BOOM,j after Mr. Pursglove left BOOM)j in October 2007.7 Mr. McNulty described
his management style by stating:

I’'m very direct, you know. Some people think I'm a tough guy to work for.
Some people think I'm not so tough to work for. If you do your job, guess
what, I'm the easiest guy in the world to work for. If you don't do your job,
you probably won't be here very long.

The parties have stipulated that “Mr. McNulty had been subject to a sanction by the
Securities and Exchange Commission (SEC) as a result of not disclosing an inter-
company transfer to the SEC and that, as a result, Mr. McNulty could not serve as the
chairman of the board of a public reporting company.”®

The parties also have stipulated that Mr. Noffke had check signing authority on all of
BOOMj’'s bank accounts, as well as on all BOOMj’s subsidiaries’ bank accounts, and Mr.
Noffke testified to the same at the trial.® Mr. Noffke also testified that, in addition to hand
signing checks, BOOMj had a check signing machine with Mr. Noffke’s signature, and
that was with “what the majority of the checks were written.” The parties have stipulated

” Despite parting from BOOM,; nine years before the trial, Mr. Pursglove and Mr. McNulty
continue to have a strained relationship. In response to a question about Mr. McNulty’s
honesty, Mr. Pursglove stated that “He [Mr. McNulty] wouldn't know how to spell it, No. 1,
and he wouldn't know honesty if it was staring him in the face, and he wouldn't know it
was honesty if St. Peter himself was delivering it to him.” Mr. McNulty, for his part, testified
regarding Mr. Pursglove:

He resigned from the company. | mean, | saw a significant difference in his
attitude over a period of maybe a quarter or so. You know, in raising capital,
things don't work. But at the end of the day, you know, you either believe in
the business, get committed and go forward, or don't. At some point, he [Mr.
Pursglove] decided that to leave the company, wasn't in his best interest to
stay there. However, shortly after he left, | found that he was actually
working on a plan to compete with our business model and -- and had
reached out to people to raise capital and things like that.

8 The parties also stipulated that “[a]t BOOM,;, the lawyers the company hired researched
Mr. McNulty’s restrictions and determined that he could serve as chairman of the board.”

9 Mr. Noffke indicated that for a time, he may have been the only individual with check
signing authority at BOOM,j. He testified: “I don’t recall who else may have been added. |
might have just been the sole one at a point in time. So | really don’t recall. .. .”
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that Mr. McNulty did not have check signing authority on BOOM;j's bank accounts.'® On
cross-examination, defendant’s counsel asked Mr. Noffke why he did not simply write a
check to the IRS to the cover the requisite taxes, to which he responded:

First of all, | didn't have the authority to do that. | mean--and, frankly, why
am | doing that? It's a personal obligation I'm taking care of. That's almost-
-you know, that's determinative embezzlement almost, because it was
outside of my authority. And most likely would have only taken care of--it
would have bounced. It was--the funds were very, very tight. There was not
a million dollars sitting in the account at any point in time. There was only
amounts--the amounts that were in the checking account, there were
checks that were already issued for that.

Mr. McNulty testified, in response to the question, did Mr. Noffke have the authority to
write a check to the IRS, “I mean, the question really shouldn’t be does he have authority.
Of course he has authority to write a check. It’s, you know, who's telling him to pay them
or not telling them to pay.”!! Regarding his ability to make payments to the IRS that Mr.
McNulty did not approve, Mr. Noffke testified:

Well, first of all, | didn't have the authority to do that. And could have -- you
can say that | was embezzling money to take care of my personal liability
with the IRS. It would not cover the full debt that we were owed, and it would
handle a certain portion of that. And the -- the liability would still be -- there
would still be a -- a liability out there, maybe reduced by whatever money |
was able to hypothetically write to.

Joanne Stiff'? testified that, as “an officer of the company,” Mr. Noffke had the
authority to open and close bank accounts. The parties also have stipulated that “Plaintiff
opened and closed bank accounts, merchant credit card holding accounts, credit cards
and other financial accounts on behalf of BOOM;j” and that “Plaintiff had the ability with
respect to its banks to direct electronic transfers from BOOM;j and its subsidiaries’ bank
accounts.” The parties further stipulated that “Plaintiff negotiated settlements with

10 At trial, Mr. McNulty was asked is “there a reason that you were not a signer on the
BoomdJ checking account?” and Mr. McNulty replied: “No, not particularly.” Mr. McNulty
further explained: “I mean, | didn't control it from writing the check, but | controlled it from
discussing issues with Mark [Noffke] and directing them who should get paid and who
shouldn't get paid.”

11 The parties have stipulated that “Plaintiff and Mr. McNulty authorized payroll at BOOM,;.”

12 Regarding Ms. Stiff, Mr. Noffke testified that “she actually did the payroll, was
responsible for the filing of the payroll taxes, the reporting of the payroll taxes, the actual
entry of some of the accounts payable, and the supervision of some of the accounts
payable functions, the actual generation of the check, printing or preparing a check.”
Moreover, the parties have stipulated that “plaintiff hired Joanne Stiff to manage BOOMj’s
accounts payable, payroll, bank reconciliations and other functions.”
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creditors and former employees on behalf of BOOM,.” Mr. Noffke testified that “[t]he
accounting department reported up through me” and that he had hired, and subsequently
fired, at least one individual. Mr. Noffke hired Patricia Hill to be corporate controller of
BOOM,;j in 2007, and she remained in that role until he fired her 2009. Moreover, Mr.
Noffke also had extensive responsibilities regarding BOOMj’s public reporting with the
Securities and Exchange Commission. Plaintiff testified, “I would estimate basically 80
percent of my duties were in the public reporting framework.”

The parties stipulated that “[flrom its inception, BOOMj experienced peaks and
valleys of funding and cash flow was an issue,” and that “[ijn 2008, plaintiff was aware
that BOOM;j had not made complete and timely employment tax deposits with the United
States government.” Mr. Noffke sent the IRS a letter on March 9, 2009, “requesting an
abatement of the penalties charged for the reasons of hardship and former disgruntle [sic]
employees.” In his letter to the IRS, Mr. Noffke stated that the former employees

did not file the required documents or pay the payroll taxes, as it was
assured to me by the Accounting Manager. Boomj has subsequently filed
all 941 tax forms for the third and fourth quarter [of 2008]; however, our
business was suffering at this point in time. Our business structure is based
on e-commerce and with the slowness of the economy, our revenues have
lowered.

The parties also stipulated that “[tlhe 2008 employment tax liabilities were eventually
paid.” Mr. Noffke testified that after the 2008 employment tax liabilities were paid, changes
were made to the accounting department, specifically, “[t{jhe changes were that we started
putting that up in front as an item to be paid versus prior to that, it was understood when
you made payroll, you made -- you -- that was including payroll taxes.” On cross-
examination Mr. Noffke testified that:

Q. And then from that point on, there was a discussion of that [employment
tax liabilities].

A. That's correct.

Q. And -- but from that point on, you understand that in '09, none of the
guarters were -- the obligation was fully met.

A. That's correct. But they were presented again to -- to Bob McNulty to
make that call whether to make those payments or not. So that was -- if you
want to say a change, there was a change. It was a change that identified
that these are certain obligations that need to be paid now.

In 2009, BOOMj faced similar issues regarding timely employment tax deposits
with the United States government. On cross-examination, defendant’s counsel had the
following exchange with Mr. McNulty:



Q. [D]uring 2009 when there were these issues with capital infusions and
there were payroll taxes that -- liabilities that were going unpaid, you -- you
did continue to make payroll to your employees.

A. Yes.
Q. And Mr. Noffke was aware of that.
A. Yes.['%]

Mr. McNulty testified, in response to the question, “[s]o were there more than -- there was
more than one conversation with Mr. Noffke about the fact that IRS was going to go
unpaid,” that:

Yeah. And we always thought we were going to get money and going to pay
it. But never came in. We were always short and, you know, you have to
have kind of a -- and | know there's no excuse in the law, but you have to
have an optimistic view to build these companies or you wouldn't be doing
them. So you promise that you're going to have funding done. It doesn't
happen.

In explaining the process for not making the required payments to the IRS, Mr.
McNulty explained:

Mark [Noffke] informed me on all payables, whether it's, you know, payroll
taxes or whatever it might be. In this specific case, the sequence of events
was pretty straightforward. Joanne [Stiff] came to me and said, hey, we
have -- you know, we have an obligation to pay, you know, taxes, and we
have an obligation for payroll, but we're going to be short. What should we
do? And | said, you know, go ahead and, you know, pay the payroll, hold
the taxes, and I'll call Mark. And I called Mark and told him here’s where we
are. OmniReliant’s[**] committed to put money in, we're about a week away
from putting cash in, and, you know, if -- if you miss a payroll 1099, and --
you know, sales reps, you start to destroy your business, so -- and we were
ramping the business up so we had significant payroll to make. So | had a
choice to make. And, you know, they were reluctant to -- to go along with it
obviously because of the liability issue. But | just said, Look, we -- you know,
it's a decision | have to make. And, you know, we need to pay payroll. It's
that simple. And they were not happy with it, particularly Mark. | remember
talking to him on the phone.

3 The joint exhibits include an IRS Form 433-B, which reflects that Mr. Noffke was
“Responsible for Depositing Payroll Taxes.”

14 OmniReliant was an investor in BOOM,;. After BOOM;j experienced financial difficulties,
Local Ad Link was sold to a subsidiary of OmniReliant.
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Thereafter, plaintiff's counsel asked Mr. McNulty:

Q. And he [Mr. Noffke] expressed his views that the -- the federal
employment taxes should be paid].]

A. Yes, he did.
Q. Yet they were not.
A. Correct. It's my responsibility. It's just that simple.

After acknowledging that Mr. Noffke was upset that the employment tax liabilities were
not being paid, Mr. McNulty had the following exchange with defendant’s counsel:

Q. Did he [Mr. Noffke] ever threaten to just issue a payment to the IRS for
the unpaid obligations?

A. No.
Q. Did he ever threaten to quit and resign his position?

A. He didn'’t threaten to quit, but he made it pretty clear that he was very
unhappy about it.

Q. And did —

A. Mark’s not the kind of guy that just relinquishes and rolls over. You know,
he felt there was a real responsibility to the company. If he left, who's going
to run it from that standpoint? | can't run the accounting department.

Mr. McNulty expressed surprise that Mr. Noffke, and not himself, was the individual the
IRS assessed the trust fund recovery penalties against, testifying, “[flrankly, | assumed
that the government was coming after me,” and “I never thought they were going after
Mark. And they didn't. They didn't come after me, which surprised me.”

Mr. Noffke also discussed the conversations he had with Mr. McNulty about not
paying the employment tax liabilities with defendant’s counsel:

Q. we've talked a lot today about Mr. McNulty and what he would say to you
when you would have these conversations about wanting to pay the
employment tax liabilities, and | think you said he was always saying that
money was just around -- around the corner; is that right?

A. That’s correct.



Q. And this is referring -- you heard how many times in your work with Mr.
McNulty?

A. Many -- many times.

Q. Over the course -- | guess beginning in 2008 when you first --

A. Beginning in 2008 when we first incurred missing the payroll liability the
first time. And actually that happened in 2008, the promise was fulfilled. We
were able to pay those payroll taxes in 2008 in 2009.

Q. Right. But the same was not true of the employment tax liabilities
incurred in 2009.

A. That's correct.
Mr. Noffke discussed the non-payment of federal taxes further with plaintiff's counsel:

Q. Would you say that you urged Mr. McNulty to pay the federal
employment taxes?

A. Yes, | would.

Q. How often would you urge him to pay the federal employment taxes?

A. It was front and center every time he received one of our sheets.

Q. And how often was that?

A. Traditionally weekly. We tried to make payments on Fridays.

Did the tenor of your discussions with Mr. McNulty change from the
beginning of 2009 to the end of 2009 regarding employment taxes?

A. Yes, it did.

Q. Would you tell the Court.

A. It got a little bit more intense because of -- the dollar amount was getting
extremely high. And Bob [McNulty] -- again, it's always the next deal. We
heard him talk about, | would do this again. | -- you know, he -- he's still
believe -- | mean, I'm looking at more realistic. I'm looking at what are our
liabilities and how do you take care of the various vendors, suppliers,

payroll, you know, trust fund obligations to -- basically to the point of, you
know -- you know, is this money ever going to come in? When does it stop?
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On November 2, 2009, the IRS sent BOOM;j a notice regarding the first quarter of
2009, which stated in part:

Our records indicate that you haven’t paid the amount you owe. The law
requires that you pay your tax at the time you file your return. This is your
notice, as required by Internal Revenue Code Section 6331(d), of our intent
to levy (take) any state tax refunds that you may be entitled to if we don’t
receive your payment in full. In addition, we will begin to search for other
assets we may levy. We can also file a Notice of Federal Tax Lien, if we
haven’t already done so.

At the end of 2009, BOOM;j “ceased operations and no longer had employees.”
The parties have stipulated that “[a]t the end of 2009, Mr. McNulty set up an arrangement
whereby a subsidiary of BOOM,;j, called Kaching Kaching, Inc. (KCKC’) purchased certain
assets of BOOM;j for 20.8% of the shares of common stock of KCKC.” Mr. Noffke became
the Chief Financial Officer of Kaching Kaching, Inc. and Mr. McNulty became the Chief
Executive Officer.t®

In February 2010, Mr. Noffke sent a letter to President Obama requesting the
president “waive any back taxes due and allow the officers clemency on any personal
obligations.” Mr. Noffke explained that:

Beyond Commerce, Inc. during 2009 embarked on an incredibly complex
and significant transformation as we fundamentally shifted our business
model from a social-shopping portal to a local advertising and e-commerce
company. During the first quarter of 2009 at our peak we had over one
hundred salary individuals and over 35,000 independent sales
representatives selling local advertising on the internet through our Local
Ad Link, Inc. LocalAdLink was an online business directory selling ads to
small and medium size business [sic] along with user generated customer
reviews and placing the ads on Internet search engines Google, Yahoo, and
Bing.com.

Mr. Noffke also explained in his letter that:

However, the Company began going through some very difficult times over
the next several months. The downturn can be pinpointed to when the
Company was put into a negative position as the Company’s credit card
merchant cut off its processing just as we were ramping up. The processor
withheld much needed cash that forced the Company off line. As a result,
this put the Company in a position where it was unable to pay on a timely

15 Although not an issue currently before this court, Kaching Kaching, Inc. also failed to
pay the employment tax liabilities for the tax period ending on December 31, 2010, and
the IRS assessed Mr. Noffke with a trust fund recovery penalty for that failure. As
indicated below, prior to trial, the parties resolved their dispute regarding the 2010 fourth
quarter tax liabilities for Kaching Kaching, Inc.
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basis its independent representatives. This subsequently pushed the
Company into a slow downward spiral.

Mr. Noffke continued:

Needless to say payroll taxes were neglected as we were always trying to
take care of the field sales representatives and our own employees with the
anticipation that the next round of funding or increase in sales could take
care of the taxes. The Company Officers did not divert funds or any malice,
just invested it back into the business’s human assets. | have not received
a paycheck for close to four months, have lost all my stock in the company
as it was foreclosed on in repayment of a loan, all this as we try to
reinvigorate our business.

Mr. Noffke sent the IRS another letter in March 2010, referencing a conversation between
the IRS and Ms. Stiff, which indicated

in the conversation, you were informed that Boomj has not paid payroll for
December 2009 and for first quarter 2010. We are in financial hardship and
are trying to raise capital for operational needs. We have had to lay off
approximately 80% of our staff. At the beginning of 2009, we had a little
over 100 employees; we are now operating with about 12-15. Boom;j is
currently in re-organizing and rebuilding our business model to start bringing
in additional revenues as well as capital fund raising. At the moment,
Boomjcom's revenues are approximately $3,000.00 gross monthly.

The IRS continued to seek information about the unpaid payroll taxes and Mr.
Noffke testified that he brought in an accounting firm to help BOOMj work with the IRS,
and in an April 20, 2010 email, a tax manager with the accounting firm requested Mr.
Noffke provide a list of monthly income, personal expenses, and a complete Form 4180.
The parties have stipulated that “Plaintiff signed a Form 4180 interview form regarding
his role at BOOMj and his knowledge of the unpaid liabilities on May 18, 2010.” The Form
4180 which is titled: “Report of Interview with Individual Relative to Trust Fund Recovery
Penalty or Personal Liability for Excise Taxes,” asked a series of questions under the
heading “Responsibility” and stated: “Please state whether you performed any of the
duties / functions listed below for the business and the time periods during which you
performed these duties.” The questions included: “Determine financial policy for the
business?” “Direct or authorize payments of bills/creditors?” “Open or close bank
accounts for the business?” “Sign or counter-sign checks?” “Authorize payroll?”
“Authorize or make Federal Tax Deposits?” and “Hire/Fire?” All of the above questions
were answered in the affirmative, as well as the question: “During the time the delinquent
taxes were increasing, or at any time thereafter, were any financial obligations of the
business paid,” with the explanation: “Standard operational expenses to keep company
in business.” In response to the question: “Who authorized them to be paid?” the Form
4180 stated: “Mark Noffke.”
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The parties have stipulated that “[o]n September 20, 2010, the IRS assessed
penalties against plaintiff Noffke of $91,252.54 for the first quarter, $208,618.99 for the
second quarter, $179,570.87 for the third quarter, and $102,642.10 for the fourth quarter.”
On January 12, 2011, plaintiff paid the trust fund portion of the employment tax for one
employee for the first, second, third and fourth quarters of 2009 for BOOM)j, and on the
same day, January 12, 2011, plaintiff filed claims for refund for all four quarters of 2009.
The parties have stipulated that “[t]he IRS had not taken any action on these claims as of
the date of filing the complaint in this action.”

Defendant’s counterclaim, discussed below, indicated that “plaintiff was assessed
a trust fund recovery penalty, pursuant to Internal Revenue Code § 6672, in the amount
of $15,402.37. The assessed amount corresponds to a portion of unpaid employment tax
obligations of Kaching Kaching Inc. for the tax period ending on December 31, 2010.”
Subsequently, plaintiff paid the trust fund portion of the employment tax for one employee
for the fourth quarter of 2010 for Kaching Kaching Inc., and filed a claim for refund on
October 7, 2013. The defendant also indicated that the IRS has not issued a denial of the
claim for refund.

On February 6, 2014, plaintiff filed the above captioned case in the United States
Court of Federal Claims and sought a “refund of the claimed overpaid federal taxes in the
amount of $1,541.69 plus interest,”*® as well as a determination by the court “that Plaintiff
is not a responsible person within the meaning of 26 USC 86672(a).” On June 6, 2014,
defendant filed an answer and a counterclaim seeking “judgment against plaintiff in the
amount $102,642, plus assessed interest, minus amounts credited by the IRS against
plaintiff's § 6672 assessment for the tax periods ending on March 31, 2009, June 30,
2009, September 30, 2009, and December 31, 2009, plus interest and costs allowed by
law.” On August 7, 2014, plaintiff filed an amended complaint, and in addition to seeking
a “refund of the claimed overpaid federal taxes in the amount of $1,541.69 plus interest
with respect to the four quarters of trust fund recovery penalty with respect to Boomj.com,”
plaintiff sought a “refund of the claimed overpaid federal taxes in the amount of $303.40
plus interest with respect to the trust fund recovery penalty with respect to KaChing
KaChing for the fourth quarter of 2010.” Prior to trial, the parties resolved their dispute
regarding the 2010 fourth quarter tax liabilities for Kaching Kaching, Inc.

16 Although plaintiff sought a refund in the amount of “$1,541.69 plus interest,” in plaintiff's
“Statement for Refund Claim,” included as an exhibit to the complaint, plaintiff claimed
“[tlhe Taxpayer has paid $1,533, representing the withholding for one employee for each
Quarter.”
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DISCUSSION

The parties agree that the issue to be resolved is “whether or not plaintiff is liable
for the trust fund recovery penalties assessed by the IRS against plaintiff pursuant to
Section 6672 for the four quarters of 2009, relating to the unpaid employment taxes of
Beyond Commerce, Inc.” As recently explained by the United States Court of Appeals for
the Federal Circuit:

Although the United States, as a sovereign, is generally immune from suit,
28 U.S.C. § 1346(a) provides the limited waiver of sovereign immunity for
refund suits:

(a) The district courts shall have original jurisdiction, concurrent with the
United States Court of Federal Claims, of:

(1) Any civil action against the United States for the recovery of any internal-
revenue tax alleged to have been erroneously or illegally assessed or
collected, or any penalty claimed to have been collected without authority
or any sum alleged to have been excessive or in any manner wrongfully
collected under the internal-revenue laws. . . .

The Tucker Act, which gives the Claims Court jurisdiction over suits for
which the United States has waived its sovereign immunity, provides the
Claims Court with jurisdiction for refund suits. 28 U.S.C. § 1491; Shore v.
United States, 9 F.3d 1524, 1525 (Fed. Cir. 1993); Rocovich v. United
States, 933 F.2d 991, 993 (Fed. Cir. 1991).

Diversified Grp. Inc. v. United States, 841 F.3d 975, 981 (Fed. Cir. 2016).

As noted above, Mr. Noffke has paid the “trust fund portion of the employment tax
for one employee for the first, second, third and fourth quarters of 2009 for BOOM,;,.”
Generally, “payment of the assessed taxes in full is a prerequisite to bringing a refund
claim.” Ledford v. United States, 297 F.3d 1378, 1382 (Fed. Cir. 2002) (citing Flora v.
United States, 362 U.S. 145, 177, reh’g denied, 362 U.S. 972 (1960); Rocovich v. United
States, 933 F.2d 991, 993-94 (Fed. Cir. 1991)); see also Shore v. United States, 9 F.3d
1524, 1527 (Fed. Cir. 1993) (“The Flora [v. United States, 362 U.S. 145] full payment rule
requires that taxpayers prepay the tax principal before the Court of Federal Claims will
have subject matter jurisdiction over their tax refund action under § 1491.”). The Federal
Circuit in Diversified Group echoed this sentiment, noting that “[ijn Flora, the Supreme
Court determined that 8 1346(a)’s jurisdictional grant includes a ‘full payment
requirement,” which demands—as a jurisdictional prerequisite—full payment of the tax or
penalty before a party could sue for a refund.” Diversified Grp. Inc. v. United States, 841
F.3d at 981 (quoting Flora v. United States, 362 U.S. at 177). There is, however, an
exception to this rule for divisible taxes, such as those levied under 26 U.S.C. § 6672
(2012). See 26 U.S.C. 8§ 6331(i)(2)(B) (2012) (defining divisible taxes to include “the
penalty imposed by section 6672”). Under this exception, “a taxpayer assessed under
section 6672 need only pay the divisible amount of the penalty assessment attributable
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to a single individual’s withholding before instituting a refund action.” Boynton v. United
States, 566 F.2d 50, 52 (9th Cir. 1977); see also Steele v. United States, 280 F.2d 89, 91
(8th Cir. 1960).)” The rationale for this exception is that “section 6672 assessments
represent a cumulation of separable assessments for each employee from whom taxes
were withheld.” Boynton v. United States, 566 F.2d at 52. Thus, in the past, courts have
permitted 26 U.S.C. 8 6672 refund cases to proceed when the taxpayer has prepaid the
IRS an amount equal to one employee’s withholding for one quarter. See Godfrey v.
United States, 748 F.2d 1568, 1573 (Fed. Cir. 1984) (noting that the United States Claims
Court had allowed the case to proceed after each plaintiff paid $150.00 to the IRS, “the
amount in excess of income and FICA taxes withheld from one employee”);*® see also
Kennedy v. United States, 95 Fed. Cl. 197, 200 (2010) (noting plaintiff had prepaid
$476.15 to the IRS, “representing the portion of the assessment relating to one employee
for the fourth quarter of 2000”). Furthermore, defendant has not challenged the propriety
of Mr. Noffke seeking a refund after only paying a portion of the taxes owed. In light of
the decisions allowing partial payment for a case regarding 26 U.S.C. 8 6672, the court
believes it is proper for the court to consider Mr. Noffke’s claim on the merits. As
defendant has not raised any other jurisdictional challenges to Mr. Noffke’s suit, the court
addresses the merits of plaintiff's tax refund claim.

26 U.S.C. 8§ 6672

The Tax Code at 26 U.S.C. § 6672(a) states, in part:

Any person required to collect, truthfully account for, and pay over any tax
imposed by this title who willfully fails to collect such tax, or truthfully
account for and pay over such tax, or willfully attempts in any manner to
evade or defeat any such tax or the payment thereof, shall, in addition to
other penalties provided by law, be liable to a penalty equal to the total

17 The genesis of the exception is dicta in Flora v. United States stating that “excise tax
assessments may be divisible into a tax on each transaction or event, so that the full-
payment rule would probably require no more than payment of a small amount.” Flora v.
United States, 362 U.S. at 175 n.38; see also Steele v. United States, 280 F.2d at 90
(citing Flora v. United States, 362 U.S. at 171 n.37, 175 n.38).

18 Although the Federal Circuit considered the issue of the “divisibility exception” to Flora’s
full payment rule, and noted that “divisibility remains a ‘narrow exception,” Diversified
Grp. Inc. v. United States, 841 F.3d at 982, in that case, the Federal Circuit addressed
the issue of the divisibility exception in the context of the IRS conducting a penalty audit,
pursuant to 26 U.S.C. 8 6707, for the failure to register a tax shelter under 26 U.S.C.
§ 6111, and did not address 26 U.S.C. § 6672. See Diversified Grp. Inc. v. United States,
841 F.3d at 985 (determining the penalty assessed pursuant to 26 U.S.C. § 6707 is not
divisible). A seminal case decided by the Federal Circuit regarding 26 U.S.C. § 6672,
Godfrey v. United States, 748 F.2d 1568, did not address if partial payment was a
jurisdictional bar to deciding the case, but reached a decision on the merits, despite
plaintiff having paid the taxes only “withheld from one employee.” Id. at 1573.
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amount of the tax evaded, or not collected, or not accounted for and paid
over,

26 U.S.C. § 6672(a); see also Gann v. United States, 128 Fed. Cl. 394, 395 (2016). By
way of background, a Judge of the United States Court of Federal Claims explained:

A short explanation of the payroll tax system is useful to place the
applicability of section 6672 in context. Under the Federal Tax Deposit
System, every employer is required to withhold Federal Insurance
Contributions Act (FICA) tax from employees’ wages “as and when” they
are paid. 26 U.S.C. 88 3102, 3402(a) (2000). These withholding funds are
used primarily to pay the taxpayers' individual income tax as well as Social
Security and Medicare benefits. Instead of paying the federal government
directly, employers deposit the withheld funds with an authorized financial
institution such as a commercial bank until they are collected by the U.S.
Treasury. INTERNAL REVENUE SERVICE, PUBLICATION 15,
CIRCULAR E, EMPLOYER'S TAX GUIDE (2003). These funds are
deposited along with a Federal Tax Deposit (FTD) coupon listing the
employer's name, address, and Employer ldentification Number (EIN),
which allows the IRS to earmark and track the deposits. Id. Under the
Internal Revenue Code, the deposited withholdings “shall be held to be a
special fund in trust for the United States.” 26 U.S.C. § 7501(a). Hence, the
withheld taxes are commonly referred to as “trust fund taxes,” although the
trust established is somewhat different than a traditional common law trust.
INTERNAL REVENUE SERVICE, SMALL BUS/SELF-EMPLOYED,
BUSINESS WITH EMPLOYEES, TRUST FUND TAXES (2003). These
trust fund tax deposits are accounted for by the IRS on a quarterly basis
through the use of a tax return form known as “Form 941.” Employers must
file Form 941 within one month from the end of the prior quarter, and
penalties are assessed for late filings. 1d. More importantly for the purposes
of this case, however, employers are liable under 26 U.S.C. 88§ 3102(b) and
3403, for the payment of these trust fund taxes once they pay employees
only their net wages. Id. It is this liability that section 6672 enforces.

Farkas v. United States, 57 Fed. Cl. 134, 139 (2003), affd, 95 F. App’x 355 (Fed. Cir.
2004) (capitalization in original; footnotes omitted). The Farkas court noted that “Section
6672 holds delinquent employers personally responsible for 100% of the amount withheld
from their employees.” Id. As indicated in Jenkins v. United States, “[ijn imposing the
obligation to collect these taxes on other than the actual taxpayer, Congress recognized
that collectors might fail to set aside and pay over the taxes to the United States,” and in
cases where “the collector fails to remit the withheld taxes, the United States must,
nevertheless, credit each taxpayer as if the funds were actually paid over.” Jenkins v.
United States, 101 Fed. Cl. 122, 130 (2011), aff'd, 484 F. App’x 511 (Fed. Cir. 2012). “To
protect against such losses, the persons responsible for ensuring that the trust fund taxes
are paid, who willfully fail to do so, may be held personally liable under section 6672 of
the Code.” Jenkins v. United States, 101 Fed. CI. at 130; see also Waterhouse v. United
States, 122 Fed. Cl. 276, 283 (2015).
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As explained by the Federal Circuit in Godfrey v. United States:

The purpose of the 100 percent penalty provision “is to permit the taxing
authority to reach those [persons] responsible for the corporation’s failure
to pay the taxes which are owing.” White v. United States, 372 F.2d 513,
516, 178 Ct. Cl. 765 (1967). Though the legislative h