In the Anited States Court of Federal Claims
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(Filed: April 18, 2017)
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William A. Scott, Charleston, SC, for plaintiff.

Daniel B. Volk, United States Department of Justice, Washington, DC, for defendant.

OPINION AND ORDER

SWEENEY, Judge

Plaintiff K-Con Building Systems, Inc. contracted with the United States Coast Guard
(“Coast Guard”) to design and construct a prefabricated metal building in Elizabeth City, North
Carolina. Because plaintiff did not complete construction by the contract completion date, the
Coast Guard assessed liquidated damages and, eventually, terminated the contract for default.
Plaintiff filed suit challenging the default termination and the liquidated damages assessment,
and defendant filed a counterclaim to recover the liquidated damages still owed by plaintiff.
After the court held a trial, the parties attempted—unsuccessfully—to reach a settlement. Plaintiff
then filed a motion seeking to resolve certain issues raised during the settlement discussions.
The court ruled on that motion, dismissing plaintiff’s challenge to the default termination for lack
of jurisdiction. The parties thereafter submitted posttrial briefs, and plaintiff filed a motion for
leave to amend its complaint. As set forth below, the court denies plaintiff’s motion for leave to
amend its complaint, and concludes that defendant is entitled to recover liquidated damages in
the amount of $199,611.



I. FACTS

This section contains the court’s findings of fact as required by Rule 52(a)(1) of the Rules
of the United States Court of Federal Claims (“RCFC”).!

A. The Contracts
1. The Federal Supply Schedule Contract

Plaintiff is a “design-build general contractor” headquartered in Charleston, South
Carolina whose business is focused on the federal government. Tr. 86 (Reitmeier); accord Tr.
1268-69 (Combs). Specifically, plaintiff has fulfilled over 4000 delivery orders for the federal
government throughout the United States and its territories. Id. at 1268, 1271 (Combs); see also
id. at 3643 (Kiernan) (indicating that plaintiff has “had over 3000 delivery orders from the
federal government and over 400 of those have been specifically for pre-engineered metal
buildings”).

In April 2001, the United States General Services Administration (“GSA”’) awarded
plaintiff a Federal Supply Schedule contract for Prefabricated Structures and Outdoor Smoking
Shelters. Jt. Stip. § 1; JX 2. That contract contained a number of clauses from the Federal
Acquisition Regulation (“FAR”), including FAR 52.212-4, Contract Terms and
Conditions—Commercial Items (May 1999).> JX 2.9; P1.’s App. SJ0001-90. Several paragraphs
from that clause are relevant here. First, paragraph (d) provided:

Disputes. This contract is subject to the Contract Disputes Act of 1978, as
amended . . . . Failure of the parties to this contract to reach agreement on any
request for equitable adjustment, claim, appeal or action arising under or relating

' The court derives these facts from the parties’ Joint Stipulation of Facts (“Jt. Stip.”), the
transcript of testimony elicited at trial (“Tr.”), the exhibits admitted into evidence during trial
(“PX,” “DX,” or “JX”), and, as explained below, see infra note 2, plaintiff’s appendix to its
posttrial motion to dismiss (“P1.’s App.”). Citations to the trial transcript will be to the page
number of the transcript and the last name of the testifying witness.

* The trial record contains a portion of the Federal Supply Schedule contract, and only
includes the first eight paragraphs of FAR 52.212-4. Plaintiff submitted the entire Federal
Supply Schedule contract with its posttrial motion to dismiss, described in more detail below.
The court included quotations from the remaining paragraphs of FAR 52.212-4 in its February
26, 2014 Opinion and Order. See K-Con Bldg. Sys., Inc. v. United States, 114 Fed. CI. 722, 729-
30 (2014). Neither party disputes the contents of these paragraphs or the applicability of these
paragraphs to this case. Id. at 730. Accordingly, the court treats those paragraphs as if they were
included in the trial record, and cites plaintiff’s appendix to its posttrial motion to dismiss as the
source of those paragraphs.
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to this contract shall be a dispute to be resolved in accordance with the clause of
FAR 52.233-1, Disputes, which is incorporated herein by reference.

JX 2.9. Second, paragraph (f) provided:

Excusable delays. The Contractor shall be liable for default unless
nonperformance is caused by an occurrence beyond the reasonable control of the
Contractor and without its fault or negligence such as, acts of God or the public
enemy, acts of the Government in either its sovereign or contractual capacity,
fires, floods, epidemics, quarantine restrictions, strikes, unusually severe weather,
and delays of common carriers. The Contractor shall notify the Contracting
Officer in writing as soon as it is reasonably possible after the commencement of
any excusable delay, setting forth the full particulars in connection therewith, shall
remedy such occurrence with all reasonable dispatch, and shall promptly give
written notice to the Contracting Officer of the cessation of such occurrence.

Id. Third, paragraph (m) provided:

Termination for cause. The Government may terminate this contract, or any part
hereof, for cause in the event of any default by the Contractor, or if the Contractor
fails to comply with any contract terms and conditions, or fails to provide the
Government, upon request, with adequate assurances of future performance. In
the event of termination for cause, the Government shall not be liable to the
Contractor for any amount for supplies or services not accepted, and the
Contractor shall be liable to the Government for any and all rights and remedies
provided by law. If it is determined that the Government improperly terminated
this contract for default, such termination shall be deemed a termination for
convenience.

PL.’s App. SJ0014. Finally, paragraph (t) incorporated by reference Federal Supply Schedule
contract clause I-FSS-249-B, Default (May 2000), id., which provided:

In addition to any other clause contained herein related to termination, the
following is applicable to orders placed under Federal Supply Schedule contracts.

Any ordering office may, with respect to any one or more orders placed by it
under the contract, exercise the same right of termination, acceptance of inferior

* Plaintiff provided the full text this provision in its posttrial motion to dismiss. Mot. to
Dismiss 8 (quoting BearingPoint, Inc. v. United States, 77 Fed. Cl. 189, 192 (2007)). The court
reproduced this text in its February 26, 2014 Opinion and Order, K-Con Bldg. Sys., Inc., 114
Fed. Cl. at 730, and as noted above, see supra note 2, neither party disputes the contents of this
provision or the applicability of this provision to this case.
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articles or services, and assessment of excess costs as might the Contracting
Officer, except that when failure to deliver articles or services is alleged by the
Contractor to be excusable, the determination of whether the failure is excusable
shall be made only by the Contracting Officer of the General Services
Administration, to whom such allegation shall be referred by the ordering office
and from whose determination appeal may be taken as provided in the clause of
this contract entitled “Disputes.”

2. The Coast Guard’s Solicitation

On September 2, 2003, the Coast Guard, through its Facilities, Design, and Construction
Center (Atlantic) (“FDCC LANT”),” solicited proposals under the Federal Supply Schedule for
Prefabricated Structures and Outdoor Smoking Shelters for the design and construction of a
prefabricated metal building to house an Aviation Repair and Supply Center (“AR&SC”)
component repair shop at the Coast Guard Support Center in Elizabeth City, North Carolina. Jt.
Stip. 99 3-4, 10; JX 1.1; JX 2.1; JX 20.3; see also Tr. 2454 (Schmitt) (explaining that the
AR&SC is a command that maintains and repairs aircraft). Specifically, the Coast Guard sought
a 4700-square-foot building to house a hydraulic test lab, a workshop, office space, and storage
space. Jt. Stip. 49 4-5. The contractor was to design the building based on the drawings and
specifications included in the request for proposals (“RFP”). JX 1.3,.10-.11, .140; accord JX
1.47 (“[Specification] Section 01158, ‘GSA Procurement Design/Build Criteria,” and Drawings
contain abbreviated minimum facility requirements.”), .48 (“The design and design data
indicated on the drawings are the minimum requirements, i.e., baseline drawing requirements, to
be used by the Contractor to develop the project design. The Contractor shall add to,
supplement, and complete these drawings to fully comply with this GSA Procurement . . . .”).
The contractor would then use that design to construct the building. JX 1.79. Additionally, the
contractor was required to “[d]isconnect, dismantle if necessary, remove, relocate, reinstall,
connect, and test” certain government-furnished equipment. JX 1.40; accord JX 1.58 (listing
“existing and/or new equipment” that the Coast Guard intended to install in the new building,
and providing that the contractor was required to “coordinate the design and provide support[]
and utilities for” that equipment). Among the government-furnished equipment were three
pieces of hydraulic test equipment—an HPTS-1000 with a 25-horsepower motor, an HA-60VM
with a 40-horsepower motor, and an HS-25 with a 75-horsepower motor. JX 1.58; accord JX
1.15. The motor for each piece of equipment was separate from the equipment’s hydraulic
testing system, and in the case of the HS-25, the motor was mounted to the equipment’s exterior.
Tr. 2813-17 (Fedei). The government-furnished equipment also included a chiller. JX 1.58;
accord JX 1.15. The chiller was connected to each of the three pieces of hydraulic test
equipment by a pair of pipes, one that supplied chilled water to collect the heat generated inside
of the equipment and another that returned the heated water to the chiller to be rechilled. PX
332.18-.19, .22; Tr. 201-02 (Ramsey), 2813, 2815, 3075-76 (Fedei); accord id. at 501-03

* The FDCC LANT was located in Norfolk, Virginia. JX 1.1.
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(Tempel) (explaining that the chiller removed heat that was generated in the equipment,
preventing the heat from being rejected into the room).

In rendering design services, the contractor was required to provide the Coast Guard with
civil, site, geotechnical, landscaping, architectural, structural, fire protection, plumbing,
mechanical, electrical, and telecommunications designs, as well as with all “specified”
calculations pertinent to the designs. JX 1.49-.74, .78; see also Tr. 229 (Ramsey) (admitting that
the contract required plaintiff to submit mechanical calculations with its design). Of particular
importance in this case is the mechanical design, in other words, the design for the building’s
heating, ventilation, and air conditioning (“HVAC”) system. The pertinent specification
provided:

1.13.2 System Description

The HVAC systems shall be designed to accommodate all building operations.
Use of Carrier Air-conditioning Mfg. equipment is desired to match equipment
currently being installed throughout AR&SC to minimize training and repair
parts.

1.13.3 HVAC Systems

The HVAC systems shall be designed to meet the following design conditions:

Space Winter (FDB) Summer (FDB/FWBJ)]
Outside 19 93/78
Inside 70 76/50%RH (typical)*

*Spaces shall not exceed 60% RH during any occupied hours at full or partial
load.

(F = Degrees Fahrenheit)

(FDB = Degrees Fahrenheit Dry Bulb)
(FWB = Degrees Fahrenheit Wet Bulb)
(FDP = Degrees Fahrenheit Dew Point)
(RH = Relative Humidity)

1.13.4 System Description

1.13.4.1 Heating and air conditioning shall be provided by split system heat pump
air conditioners. Ductless split system air conditioners with electric resistance
heat or heat pumps may be provided for isolated spaces where appropriate. . . .
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Provide air conditioning in all normally occupied spaces including offices,
telecommunications rooms, test labs, work shops, corridors and toilets. . . .

1.13.9 Existing hydraulic test equipment chiller: Disconnect chiller from existing
equipment (HA-60, HPTS-1000, and HS-25) in Hangar 75 Annex, relocate chiller
to new location, and run new distribution piping to the relocated equipment
(HA-60, HPTS-1000, and HS-25), as shown on sheet A102. Use piping materials,
insulation, and connections equivalent to the existing.

JX 1.64-.66; accord JX 1.15 (indicating, on sheet A102, that the contractor was to “provide
insulated chilled water piping between relocated chiller . . . & hydraulic test consoles HA-60,
HPTS-1000, & HS-25” and “match valving & connections that exist[] in Shop 241 in Hangar
75”); see also Tr. 497-99 (Tempel) (noting that the design parameters for the HVAC system were
located in paragraphs 1.13.3 and 1.13.4.1 of the specification).

Proposals were due by September 17, 2003. JX 1.1.
3. Plaintiff’s Proposal

On August 28, 2003, prior to issuing its RFP, the Coast Guard conducted a prebid
meeting at the Coast Guard Support Center in Elizabeth City. JX 5.1; Tr. 102-04 (Reitmeier).
Attending the meeting were a number of Coast Guard employees, plaintiff’s sales manager
George Reitmeier, and representatives of another prospective offeror. JX 5.1; accord Tr. 102
(Reitmeier). The Coast Guard presented “Conceptual Design Site and Floor Plans” and
answered questions. JX 5.1; accord Tr. 103 (Reitmeier). Thereafter, the “attendees walked . . .
the proposed building site” and “toured existing Shop 241.” JX 5.1; accord Tr. 103 (Reitmeier).
During the tour of Shop 241, the attendees were told that some of the equipment in that room
would be relocated to the new building. Tr. 103, 140 (Reitmeier); see also JX 1.15 (reflecting
that the existing government-furnished equipment was located in Shop 241).

In preparing its proposal, plaintiff solicited quotations from other contractors to provide
and install the HVAC system. See, e.g., JX 14; JX 510; see also Tr. 120 (Reitmeier) (noting that
another company would actually design the HVAC system). At least one contractor, Ward &
Son, Inc., investigated the government-furnished equipment that would be placed in the building,
the number and size of the rooms in the building, the location of the air handlers, and how the
building would be insulated. JX 14.1-.2; Tr. 120 (Reitmeier); Tr. 504-05 (Tempel). During that
investigation, Ward & Son, Inc. “was told that the shop never operates but one test station at [a]
time and the duration is no longer than four hours.” JX 14.9. Based on the information it
gathered, Ward & Son, Inc., calculated thermal loads, JX 14.3-.8, and then proposed an HVAC
system with two heat pumps and two air handlers, JX 14.9. One heat pump and air handler unit
would be used solely for the hydraulic test lab, and the other heat pump and air handler unit
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would be used for the entire building and would “keep [the] ‘hydraulic test room’ within the
design specifications when test equipment [was] not being used.” 1d.; see also JX 15 (reflecting
that Ward & Son, Inc. proposed using a 7.5-ton unit for the hydraulic test lab and a 10-ton unit
for the entire building). On September 16, 2003, Ward & Son, Inc. provided plaintiff with a
quotation of $50,557 to install the proposed HVAC system, JX 14.9, and plaintiff used that
amount in preparing its cost estimate, JX 18.4; Tr. 118 (Reitmeier).

4. The Coast Guard’s Contract With Plaintiff

Plaintiff responded to the solicitation and, on September 23, 2003, the Coast Guard
placed an order under plaintiff’s Federal Supply Schedule contract for the solicited building. Jt.
Stip. 49 21-22. The initial value of the order was $513,520 and the initial completion date was
June 17, 2004. Id. 4 22. Ultimately, through bilateral contract modifications, the value of the
order was increased to $551,155.35 and the completion date was extended to November 9, 2004
See JX 3.1-.10. From plaintiff’s perspective, its contract with the Coast Guard was typical of its
contracts with the federal government, both in type and amount. Tr. 1270, 1279 (Combs).

Plaintiff’s contract with the Coast Guard included and incorporated by reference a
number of provisions relevant to the issues in this case. For example, the contract included FAR
52.211-12, Liquidated Damages - Construction (September 2000), which provided:

(a) If the Contractor fails to complete the work within the time specified
in the contract, the Contractor shall pay liquidated damages to the Government in
the amount of $551.00 for each calendar day of delay until the work is completed
or accepted.

(b) If the Government terminates the Contractor’s right to proceed,
liquidated damages will continue to accrue until the work is completed. These
liquidated damages are in addition to excess costs of repurchase under the
Termination clause.

JX 1.30. In addition, the contract incorporated by reference four other relevant FAR provisions.
One is FAR 52.233-1, Disputes (December 1998), which provided:

(a) This contract is subject to the Contract Disputes Act of 1978, as
amended . . ..

> Specifically, a January 13, 2004 modification resulted in a contract price increase to
$516,571.46, JX 3.1-.2; an April 15, 2004 modification resulted in a contract price increase to
$549,602.46 and a time extension to October 21, 2004, JX 3.3-.4; an August 20, 2004
modification resulted in a time extension to October 26, 2004, JX 3.6-.7; a September 9, 2004
modification resulted in a contract price increase to $551,155.35, JX 3.7-.8; and a November 10,
2004 modification resulted in a time extension to November 9, 2004, JX 3.9-.10.
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(b) Except as provided in the Act, all disputes arising under or relating to
this contract shall be resolved under this clause.

(c) “Claim,” as used in this clause, means a written demand or written
assertion by one of the contracting parties seeking, as a matter of right, the
payment of money in a sum certain, the adjustment or interpretation of contract
terms, or other relief arising under or relating to this contract. . ..

(d)(1) A claim by the Contractor shall be made in writing and, unless
otherwise stated in this contract, submitted within 6 years after accrual of the
claim to the Contracting Officer for a written decision. A claim by the
Government against the Contractor shall be subject to a written decision by the
Contracting Officer.

FAR 52.233-1, cited in JX 1.37. The second is FAR 52.243-4, Changes (August 1987), which
provided:

(a) The Contracting Officer may, at any time, . . . by written order
designated or indicated to be a change order, make changes in the work within the
general scope of the contract . . . .

(b) Any other written or oral order (which, as used in this paragraph (b),
includes direction, instruction, interpretation, or determination) from the
Contracting Officer that causes a change shall be treated as a change order under
this clause; Provided, that the Contractor gives the Contracting Officer written
notice stating—

(1) The date, circumstances, and source of the order; and

(2) That the Contractor regards the order as a change order.

(d) If any change under this clause causes an increase or decrease in the
Contractor’s cost of, or the time required for, the performance of any part of the
work under this contract, whether or not changed by any such order, the
Contracting Officer shall make an equitable adjustment and modify the contract in
writing. However, except for an adjustment based on defective specifications, no
adjustment for any change under paragraph (b) of this clause shall be made for any
costs incurred more than 20 days before the Contractor gives written notice as
required.



FAR 52.243-4, cited in JX 1.38. The third is FAR 52.249-2, Termination for Convenience of the
Government (Fixed Price) (September 1996), which provided:

The Government may terminate performance of work under this contract in whole
or, from time to time, in part if the Contracting Officer determines that a
termination is in the Government’s interest. The Contracting Officer shall
terminate by delivering to the Contractor a Notice of Termination specifying the
extent of termination and the effective date.

FAR 52.249-2(a), cited in JX 1.38. And, the final relevant FAR provision incorporated into the
contract by reference is FAR 52.249-10, Default (Fixed-Price Construction) (April 1984), which
provided:

(a) If the Contractor refuses or fails to prosecute the work or any separable
part, with the diligence that will insure its completion within the time specified in
this contract including any extension, or fails to complete the work within this
time, the Government may, by written notice to the Contractor, terminate the right
to proceed with the work (or the separable part of the work) that has been delayed.
In this event, the Government may take over the work and complete it by contract
or otherwise . . . . The Contractor and its sureties shall be liable for any damage to
the Government resulting from the Contractor’s refusal or failure to complete the
work within the specified time, whether or not the Contractor’s right to proceed
with the work is terminated. This liability includes any increased costs incurred
by the Government in completing the work.

(b) The Contractor’s right to proceed shall not be terminated nor the
Contractor charged with damages under this clause, if—

(1) The delay in completing the work arises from unforeseeable
causes beyond the control and without the fault or negligence of the
Contractor. Examples of such causes include [acts of the Government in
either its sovereign or contractual capacity, or unusually severe weather, ]
and

(2) The Contractor, within 10 days from the beginning of any
delay (unless extended by the Contracting Officer), notifies the
Contracting Officer in writing of the causes of delay. The Contracting
Officer shall ascertain the facts and the extent of delay. If, in the judgment
of the Contracting Officer, the findings of fact warrant such action, the
time for completing the work shall be extended. The findings of the
Contracting Officer shall be final and conclusive on the parties, but subject
to appeal under the Disputes clause.



(c) If, after termination of the Contractor’s right to proceed, it is
determined that the Contractor was not in default, or that the delay was excusable,
the rights and obligations of the parties will be the same as if the termination had
been issued for the convenience of the Government.

(d) The rights and remedies of the Government in this clause are in
addition to any other rights and remedies provided by law or under this contract.

FAR 52.249-10, cited in JX 1.38.

Pursuant to other contract provisions, plaintiff was to commence work within fourteen
days of contract award; meet with the Coast Guard for a postaward kickoff meeting within
fourteen to twenty-eight days of contract award, but prior to the commencement of work;® submit
a “practicable schedule” either within fifteen days of the commencement of work or another time
period designated by the Coast Guard’s contracting officer; and complete work no more than 262
days after contract award. JX 1.24, .74. In addition, plaintiff was to submit the design to the
Coast Guard in two phases—a “100% design” and a “final design”; the Coast Guard would have
twenty-one days to provide comments on the 100% design and fourteen days to provide
comments on the final design. Jt. Stip. 9 14; see also JX 1.80 (containing specification section
01160, paragraph 2.2.3, which provided: “The Contracting Officer’s review team shall review
each design submittal and provide comments regarding the submitted documents.”). Within
fourteen days of receiving the Coast Guard’s comments, plaintiff was to confer with the Coast
Guard via telephone to “resolve design review comments and design issues.” JX 1.79. Plaintiff
was required to “acceptably address all comments on the design submittals and subsequently
correct the submittals for review.” JX 1.80; accord id. (containing specification section 01160,
paragraph 2.2.4, which provided: “When a design submittal is considered unacceptable to the
Contracting Officer’s review team, the Contractor shall be so advised and required to provide a
resubmittal for that particular design phase.”).

If plaintiff “determine[d] that some portion of the drawings, specifications, or other
contract documents require[d] clarification or interpretation,” it could submit a request for
information (“RFI”) to the Coast Guard. JX 1.105. The Coast Guard was required to respond to
the RFI within ten days unless it “determine[d] that a longer period of time [was] necessary to
provide an adequate response”; in such circumstances, the Coast Guard was obligated, within ten
days of receiving the request, to “notify [plaintiff] of the anticipated response time.” JX 1.106.
If the Coast Guard’s response constituted a change to the contract requirements, the Coast Guard
would “issue either a no-cost field Adjustment or formal modification under the Changes clause
of the contract.” Id. If the Coast Guard failed to take such action, and plaintiff believed that the
response would “cause a change to the requirements of the contract documents,” plaintiff was

% The requirements for the commencement of work and the postaward kickoff meeting
cannot be reconciled; however, the discrepancy has no relevance to the remaining issues in this
case.
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required to “give written notice to the Contracting Officer stating that [it] consider[ed] the
response to be a change order. Failure to give such written notice immediately . . . waive[d
plaintiff’s] right to seek additional time or cost under the Changes clause of the contract.” Id.

Plaintiff could not begin construction until the final design was approved by the Coast
Guard. JX 1.79.

B. Contract Performance

Work on the project did not begin within the time anticipated in the contract; indeed, the
postaward kickoff meeting was not held until December 4, 2003. Jt. Stip. 4 23. Among the
Coast Guard employees who attended the meeting were Lt. Harry Mautte from the Coast Guard
Support Center, Kent Goodwin from the AR&SC, and several individuals from the FDCC
LANT, including the contracting specialist, the construction project manager/contracting
officer’s technical representative, the design project manager, and a mechanical engineer. JX
35.1. Attending the meeting for plaintiff were plaintiff’s project manager, Greg Herald, and
representatives from two subcontractors. Id. None of plaintiff’s designers attended the meeting.
Id.; Tr. 2426 (Schmitt); see also Tr. 3107 (Broussard) (explaining that contractors generally bring
their designers to postaward kickoff meetings).

During the meeting, Mr. Herald advised the Coast Guard of plaintiff’s intent to submit the
100% design on January 10, 2004. Jt. Stip. § 23. In addition, the Coast Guard informed plaintiff
that it was willing to allow plaintiff to “fast track™ the construction of the building “by accepting
the foundation’s design ahead of the design for the rest of the building”; plaintiff responded that
this was its preferred course of action. Id.; accord id. q 29; see also Tr. 2429-35 (Schmitt)
(explaining that construction could begin once plaintiff had prepared an architectural floor plan, a
structural design, a site plan, and a foundation plan), 2696 (explaining that the Coast Guard’s
fast-tracking suggestion was made in response to plaintiff’s representation that it would be
submitting a 100% design). At the conclusion of the meeting, at least some of the
attendees—including the Coast Guard’s mechanical engineer, John Fedei—walked the building
site. JX 35.1-.2; Tr. 2786 (Fedei); see also Tr. 2799, 2816 (Fedei) (indicating that he also walked
through the existing building containing the government-furnished equipment).

Mr. Herald provided the Coast Guard with a tentative project schedule on December 11,
2003. JX 38. Thereafter, on January 6, 2004, Mr. Herald submitted an RFI to the Coast Guard
concerning a number of issues that needed to be addressed before plaintiff could finish designing
the HVAC system in the hydraulic test lab. Jt. Stip. 4 24; JX 42. In particular, Mr. Herald
requested specification sheets (also known as “cut sheets”) for each piece of equipment to be
installed in the hydraulic test lab, as well as information regarding the heat transference from the
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equipment and the equipment’s normal operating parameters.” Jt. Stip. 9 24; JX 42. The
contracting officer’s technical representative responded the following day:

Specifications for the government furnished and installed equipment should be
obtained by field investigation by K-CON and/or [its] designers . . ..* Some
information (including operating parameters) may be obtained from AR&SC
(Kent Goodwin) or [Coast Guard Support Center] Facilities Staff (Lt. Harry
Mautte). In any case, K-CON is responsible for all necessary services to develop
the design.

JX 44.2 (footnote added). Mr. Herald replied, later that day, that he recognized plaintiff’s
“responsibility to investigate[ ]and develop[] the design” and that he would try and contact the
suggested individuals for the information it needed. Id. Mr. Herald also received another
response to its RFI from the Coast Guard that day, this time from Michael Schmitt, the Coast
Guard’s design project manager. JX 43; JX 44.1. Mr. Schmitt wrote:

The RFP documents indicate what equipment is being government
furnished and installed. ... Obviously, operating times and durations must be
obtained from the user (AR&SC).

Even though K-CON had nothing to do with the design of the existing
shop, at the pre-bid conference, we walked through the shop . . . and discussed
and viewed the equipment to be moved to the new building. We attempted to
provide as much information in the RFP regarding existing equipment as possible
for bidding purposes, however, we anticipated that fieldwork on K-CON’s part
would be required to complete the design.

JX 44.1; see also JX 5 (describing what occurred during the August 28, 2003 prebid conference
and indicating that a representative from plaintiff was in attendance).

7 The terms “heat transference” and “heat load” are used throughout the trial record; both
refer to the same concept—the amount of generated heat.

¥ There was conflicting testimony elicited during trial regarding whether the heat
transference information requested by plaintiff could be obtained during a site visit. Compare Tr.
242 (Ramsey) (suggesting that in the absence of documentation, the only way to ascertain how
much heat the equipment generated was to measure the heat generation while the equipment was
being operated), and Tr. 5661-62, 2718 (Schmitt) (remarking that heat information—such as the
size of the motors on the government-furnished equipment and how the equipment was being
cooled—could be ascertained from a site visit), with Tr. 522 (Tempel) (asserting that heat loads
could not be obtained from a site visit).

-12-



Mr. Herald provided the information he had obtained from the Coast Guard to the
subcontractor that plaintiff hired to design the HVAC system, Epic Engineering, Inc. (“Epic”).’
JX 47; see also Tr. 510 (Tempel) (reflecting that Mr. Herald’s RFI had originated from Epic). In
minutes from a January 8, 2004 project conference, Mr. Herald noted that “all of Epic[’]s
questions [had] been answered” and that the “[d]esign should be ready by” January 25, 2004. JX
47.

Notwithstanding Mr. Herald’s understanding, Epic needed additional information to
complete the HVAC system design. JX 57; accord Tr. 606 (Tempel) (disagreeing that all of
Epic’s questions had been answered). Thus, on January 22, 2004, Mr. Herald sent a list of
questions to the Coast Guard to obtain that information. JX 57.1-.2. Mr. Schmitt responded the
following day, initially noting that the “questions [were] very similar in nature to those asked in
[the] RFI....” JX 57.1. He indicated that many of the questions—those that concerned
“specifications/cut sheets”—could be answered by either examining the existing equipment that
would be relocated to the new building (in other words, by performing a field investigation) or by
requesting literature and data from Mr. Goodwin, and that another question could be answered by
reviewing sheet A102. Id.

Eventually, on February 3, 2004, one of Epic’s principals, Aaron C. Tempel, a
mechanical engineer, Tr. 480 (Tempel), sent an electronic-mail message to Mr. Goodwin
requesting “cut sheets/specifications” and other information regarding the government-furnished
equipment, but not information regarding the equipment’s operating times and durations. Id. at
845-46; JX 70. Mr. Goodwin responded, on February 20, 2004, with some of the requested
information, but noted that “[n]o cut sheets [were] available to [his] knowledge.” JX 70.1.
Based on this information, along with the information he had obtained from the contract
specifications and Mr. Herald, Mr. Tempel made some assumptions and prepared a preliminary
mechanical design that provided for two units, a 10-ton unit and a 5- or 7.5-ton unit. Tr. 516-20
(Tempel); accord id. at 650-52 (affirming that the preliminary mechanical drawings did not
reflect a 100% design).

In the meantime, on February 12, 2004, plaintiff provided the Coast Guard with a revised
project schedule. JX 71. In a February 23, 2004 letter, one of the three Coast Guard contracting
officers involved with this contract, Marion E. Hundley,'’ advised plaintiff that the schedule was

’ Plaintiff also engaged Epic to design the building’s electrical, plumbing, and fire alarm
systems. JX 47;JX 126.1; see also Tr. 483 (Tempel) (reflecting that Epic does “all” of plaintiff’s
“mechanical, electrical, plumbing, and fire alarm design for just about every building [it does]
where there’s not already an engineer[] of record on board”). There is no evidence in the trial
record indicating that Mr. Herald contacted Mr. Goodwin or Lt. Mautte prior to providing Epic
with the information he obtained from the Coast Guard.

' The contracting officer identified in the contract was Cathy Broussard. JX 1.26. In
December 2003, Ms. Broussard was promoted to be the chief of contracts at the FDCC LANT.
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“disapproved” for various reasons, including the fact that several items were missing. Id. Ms.
Hundley further noted that plaintiff had not yet submitted its 100% design despite indicating in
its original schedule that it would do so by January 13, 2004. Id. She requested that plaintiff
submit another revised schedule by March 4, 2004. 1d.

Plaintiff sent its first set of design documents—architectural, HVAC, plumbing, electrical,
fire alarm, site, and structural drawings—to the Coast Guard on February 23, 2004, for review and
comment. JX 72; JX 701. On February 25, 2004, the Coast Guard’s project manager, Steven
Allen, discussed the submission—which the Coast Guard received the previous day—with
plaintiff’s new project manager, Luther Ramsey,'' over the telephone. JX 75.1. Later that day,
Mr. Allen followed up the telephone conversation with an electronic-mail message in which he
provided Mr. Ramsey with “a partial list of concerns about the design submittal.” JX 75. For
example, with respect to the HVAC drawings, Mr. Allen noted that plaintiff did not include any
calculations or supporting data for the HVAC system and that the HVAC floor plan was
“unusual” and “vastly incomplete.” JX 75.1; see also Tr. 529-30 (Tempel) (explaining that only
preliminary HVAC calculations could be performed in the absence of heat transference
information and that the floor plan “was as complete as it could possibly be based on the very
limited and inconclusive information that [Mr. Tempel and plaintiff] had received”). Mr. Allen
explained that the Coast Guard did not “feel that [the] submittal met the intent of the RFP
documents” and that as a result, it “consider[ed the] submittal incomplete.” JX 75.1; see also JX
77 (containing Mr. Schmitt’s statement that “the design was close to being finished”); Tr. 224
(Ramsey) (acknowledging that the design submittal was incomplete). He suggested that plaintiff
have its designers contact the relevant Coast Guard reviewers “to avoid [the Coast Guard] having
to reject another submittal.” JX 75.1; see also JX 79 (indicating that the Coast Guard reviewers
had not been contacted by plaintiff’s designers as of March 4, 2004); Tr. 843-44 (Tempel)
(indicating that Mr. Tempel did not contact Mr. Fedei until July 2004), 2790-91 (Fedei) (noting
that Mr. Fedei did not receive a telephone call in response to the Coast Guard’s suggestion to
plaintiff). Finally, Mr. Allen indicated that the Coast Guard was willing to assist plaintiff in
avoiding “potential schedule slippages” by allowing plaintiff to “submit the foundation/structural

Tr. 3088-89 (Broussard). As a result of the promotion, Ms. Broussard became Ms. Hundley’s
supervisor. Id. at 3094. A third contracting officer, Victoria W. Worrell, filled the position
vacated by Ms. Broussard. Id. Ms. Broussard remained involved in the Coast Guard’s contract
with plaintiff so that she could train the other contracting officers regarding Federal Supply
Schedule contracts. 1d. at 3092-93.

""" Plaintiff fired its original project manager, Mr. Herald. JX 112.1; JX 113; Tr. 1385-86
(Combs). The evidence in the trial record reflects that Mr. Herald was responsible for some of
the early delays in the project. See, e.g., JX 103 (“The original [project manager] is who caused

the start-up of this project to fall on its face. ... They are struggling under problems that their
original [project manager]| caused.”); JX 112.1 (“K-CON’s first [project manager]| mismanaged
the project and got it off on the wrong foot. ... K-CON’s original [project manager], who was

fired for lack of performance, clearly mismanaged the project by [its] own admission.”).
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design in advance to allow that portion of the construction contract to proceed in advance of the
interior building design.” JX 75.2; accord JX 79 (reiterating, in a March 4, 2004 electronic-mail
message, the offer to allow plaintiff to “‘fast-track’ building foundation work™); JX 86.1
(reiterating, in a March 16, 2004 electronic-mail message, the offer to allow plaintiff to ““fast-
track’ building foundation work”™).

Mr. Ramsey prepared a new project schedule on February 29, 2004, and submitted it to
the Coast Guard. JX 532; Tr. 213, 215, 223 (Ramsey). Then, on March 3, 2004, Mr. Ramsey
traveled to Elizabeth City and viewed the equipment that the Coast Guard wanted installed in the
new building. Tr. 187, 191-93, 198-200 (Ramsey). He observed that “two of the units . . . were
still connected,” but that “[t]he rest were unconnected and pushed away in corners [with] no
evidence of how they were installed.” 1d. at 191. He further found that much of the equipment
was “very old, very antiquated.” 1d. at 187; accord id. at 192. He was advised by Mr. Goodwin,
who took him to view the equipment, id. at 210, that the Coast Guard did not have “any
catalog[s], cut sheets, or any kind of maintenance manuals” for the equipment, id. at 192; accord
id. at 210, 235, 264; see also id. at 271 (indicating that Mr. Ramsey did not recall whether he
asked Mr. Goodwin for the equipment’s operating schedules). Mr. Ramsey forwarded the
information that he gathered during his site visit to Epic. Id. at 210.

That same day, plaintiff sent a letter to the Coast Guard requesting an extension of the
contract completion date by 105 days—until September 30, 2004—explaining that its performance
had been delayed for several reasons, including:

* The [Coast Guard] contract[] requirements differ materially from the standard
GSA guidelines Design-Build requirements. In complying with your
engineering package we have discovered that full design is really what you are
requiring. This requires more time. Example: In design build we can
traditionally start some site and foundation work at the same time that final
building design calculations are being proofed. Currently we have to hire
surveyors[] and soil engineers to do pre-design work before the construction
design can be started, then designs cannot be completed until the building
structur[e] is designed. It is a case of having all the answers in hand before a
task can be viewed completed.

* Requests for information on owner furnished equipment have been
incomplete. We are currently scheduling a trip back to obtain this
information. This has caused mechanical and electrical design to be
incomplete.

JX 78.1. The Coast Guard responded to this letter the next day via electronic mail, JX 79, and
followed up with a letter on March 23, 2004, JX 91. In that letter, the Coast Guard indicated that
plaintiff’s request for additional time was not sufficiently justified. JX 91.1. The Coast Guard
also reiterated that the 100% design that plaintiff submitted on February 23, 2004, was
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incomplete, referring plaintiff to an enclosed list of comments, JX 91-the same comments that
the Coast Guard sent to plaintiff on February 25, 2004, compare JX 75.1 (comments of February
25,2004), with JX 91.2 (comments of March 23, 2004).

Throughout March 2004, plaintiff and Epic continued to gather information from the
Coast Guard that they needed to design the building’s HVAC system. See, e.g., JX 90; JX 92;
JX 94. In addition, on March 18, 2004, Mr. Tempel calculated thermal loads for the hydraulic
test lab and determined that the room required a 7.5-ton unit. JX 89; Tr. 527 (Tempel); see also
Tr. 807-08 (Tempel) (noting that the calculations were “improper” and “erroneous” because Mr.
Tempel lacked the heat load information for the equipment to be placed in the hydraulic test lab).
At the end of the month, plaintiff issued subcontracts to the contractors who had provided
quotations and assisted in the design. JX 95. One of those contractors was Ward & Son, Inc.,
who had provided a quotation for the design and installation of the HVAC system. JX 109.1. In
an April 1, 2004 letter, Jack Ward of Ward & Son, Inc. expressed concern regarding the effects
that the delay in receiving the subcontract and the increased scope of work described in the
subcontract would have on Ward & Son, Inc.’s ability to perform at the price it quoted almost
seven months earlier. JX 109.1-.3; see also JX 142 (indicating, in a May 25, 2004 revised
quotation, that Ward & Son, Inc. could install the HVAC system for $74,405). Of particular
note, Mr. Ward advised:

I was told that your mechanical engineer would redraw and check over my design
and calculated loads. Iwas surprised when I received no new drawings and am
being asked to sign off on drawing[s] and loads that I gave you as part of your
subcontract [sic]. Does this mean that what I gave you is approved by your
[mechanical engineer]? Or am I going to get a surprise with radical changes in the
future? ... In February, I spoke with Aaron Tempel, your project design
[mechanical engineer], and I got the feeling from him that because of the existing
water chiller that I may have over calculated the added cooling load when their
test equipment is operating. At that time we talked about the fact that [the HVAC
system for the hydraulic test lab] did not need to be a heat pump and could be a
cooling only system. Whatever became of these two subject[s] of conversation?

JX 109.2; cf. IX 511 (reflecting that plaintiff cancelled its subcontract with Ward & Son, Inc. on
July 27, 2005 due to the increased quotation).

Meanwhile, on March 31, 2004, plaintiff sent another letter to the Coast Guard to request
an extension of the contract completion date by 105 days. JX 98. It enumerated several reasons
for the delays it was encountering; in addition to the reasons set forth in its March 3, 2004 letter,
plaintiff contended that the delays were attributable to the following issues:

* Design required more site investigation than originally estimated. Initially K

Con, Inc tried to implement the design process with utilizing owner provided
information and/or through a series of RFI type emails. This proved to be
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unsatisfactory. Our design budget was based on this approach and was value
passed on to the owner in the bid price.

* Visiting and reviewing existing systems has not clarified, but to the contrary
has shown there exists inoperable equipment, undersized systems and in
general “not standard installations” that we may have to mimic.

* There was additional equipment not known at bid time that had to be reviewed
and questioned as to status.

JX 98.2. In a memorandum dated April 1, 2004, Mr. Allen recommended to the contracting
office that the contract completion date be extended by 105 days: forty-four days for the delay in
conducting the postaward kickoff meeting, thirty-five days related to steel shortages, and twenty-
six days to account for the additional time required to “coordinate/resolve [the] connection of
Government relocated equipment.” JX 102.

Also on March 31, 2004, Mr. Schmitt advised Mr. Allen via electronic mail that he
noticed that plaintiff’s initial architectural and structural drawings reflected a building that was
smaller than specified in the drawings included with the RFP; it was almost two feet shorter in
both length and width. JX 101.2; see also JX 1.14 (containing the relevant RFP drawing). Mr.
Allen forwarded Mr. Schmitt’s observations to Mr. Ramsey on April 1, 2004, who responded
that plaintiff’s design conformed with the contract specifications setting forth the building
dimensions and square footage. JX 101.1-.2; see also JX 1.53 (containing the relevant
specification section). That same day, in an internal Coast Guard electronic-mail message, Mr.
Schmitt wrote:

Our RFP drawings clearly indicate a building that is 76'-11" x 61'-11", with
structural frame dimensions (centerlines) of 75'-0" x 60'-0" (which is what I
intended by the dimensions listed in the specifications). This is a clear
discrepancy, but one that should have been brought to our attention. The
Contractor’s designers used our [computer-aided design d]rawings to develop
their drawings. In order for them to develop their drawings, they had to
consciously reduce the building 1'-11" in each direction. Since this was a
conscious effort on their part, they should have brought it to our attention. They
did not.

JX 101.1; accord Tr. 2714-18, 2772-75 (Schmitt).

On April 5, 2004, plaintiff sent a third letter to the Coast Guard requesting an extension
of the contract completion date. JX 106. In this letter, plaintiff requested an extension of 126
days: forty-five days for the delay in conducting the postaward kickoff meeting, sixty days
related to steel shortages, and twenty-one days to accommodate redesigning the building to add
approximately two feet to the building’s length and width. Id.; Tr. 249, 252-53 (Ramsey)
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(asserting that plaintiff’s request did not relate to the HVAC system or the hydraulic test lab); see
also Tr. 2722-24 (Schmitt) (acknowledging that changing the buildings’ dimensions would
require changing all of the drawings and the redoing the structural calculations). Four days later,
Mr. Allen submitted to the contracting office a “request for proposal” to extend the contract
completion date by 126 days: forty-five days for the delay in conducting the postaward kickoff
meeting, thirty-five days related to steel shortages, twenty-five days related to “[c]oordination
issues in Dec-Feb timeframe,” and twenty-one days to accommodate redesigning the building to
add approximately two feet to the building’s length and width. JX 530.4-.5. The parties
ultimately executed a bilate